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CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


DECEMBER TERM, 1847. 


CHARLES WASHING v. EDMUND WRIGHT. 


The testimony of a partner, not a party to the record, may be intro- 
duced by the plaintiff to prove that the defendant was a member 
of the firm and that goods were delivered to them by the plaintiff. 


Arprat from the Superior Court of Law of Cuowan, at Fall 
Term, 1846, Dick, J., presiding. 

This was an action of assumpsit, in which the only question 
was whether one Jones, who was offered as a witness for the 
plaintiff, was competent. Jones was offered as a witness to 
prove the sale and delivery of the goods. The defendant ob- 
jected that he was interested, and introduced one McCoy to 
prove his interest. McCoy stated the goods were ordered for 
him and the witness, they having agreed to go into business as 
copartners, but before their arrival they dissolved, and the goods 


were not received by them. The witness Jones was then 
introdneed nndeor tha direatiange of the judge whereupon ( 2 ) 


nt! wv LAW My AALELVUAWL CSE Lbs Vues vs i d inet ae) “3 ew ea WS A 


ae defendant insisted on examining him as to his inter- 

est, which the judge permitted, and on the examination of the 
witness he stated the ordering of the goods, as aforesaid; the 
failure of himself and McCoy to go into business; that there- 
after he and the defendant entered into copartnership and pur- 
chased the goods of the plaintiff, and received them. The wit- 
ness stated he had paid for half of the goods, and did not con- 
sider himself further liable, though he had no discharge. There 
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was no other evidence of the copartnership, nor of the purchase, 
than that derived from this witness. The defendant moved to 
exclude the witness for interest. This was refused by the judge. 
The witness was introduced in chief, proved the sale and deliv- 
ery of the goods to the defendant and the witness, and the co- 
partnership of the witness and the defendant; thereupon a ver- 
dict was rendered for the plaintiff. A rule for a new trial was 
had and discharged, and a judgment on the verdict, from which 
the defendant appealed. 


A. Moore for plaintiff. 
No counsel for defendant. 


DanieEL, J. We are of opinion that the two cases cited by the 
plaintiff’s counsel show that the decision of the judge was right. 
Blackett v. Weir (11 Eng. C. L., 257) establishes that, where 
in assumpsit for goods sold and delivered, to which the general 
issue was pleaded, a witness called by the plaintiff to prove the 
defendant’s liability admitted on the voir dire that he (the wit- 
ness) was jointly liable as a partner, this did not render him 
incompetent, for if the plaintiff recovered the defendant would 
have contribution, and if he failed he might sue the witness for 

the whole, and the latter may then claim contribution 
( 3) from the defendant. Bayley, J., said, “the only diff- 

culty arises from his proving a partnership with the de- 
fendant”; but his (the witness’) testimony would not prove that 
in any other action. In Cummins v. Coffin, 29 N. C., 196, it 
was held that in an action against two partners the plaintiff may 
introduce the testimony of a third partner, not a party to the 
record, though he could not be compelled to give his testimony. 

PER CURIAM. Judgment affirmed. 


Cited: Street v. Meadows, 33 N. C., 138. 


SAMUEL W. SMITIIT vy. C. W. ANDREWS. 


When a vendee takes an article at his oar risk, or acith all faults and 
defects, the vendor is not responsible for not disclosing any faults 
or defects he may know to exist in the thing sold, unless he makes 
use of some artifice or practice to conceal the faults or defects or 
to prevent the purchaser from discovering them. 


AppEAL from the Superior Court of Law of Brapey, at Fall 
Term, 1847, Caldwell, J., presiding. 
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This was an action on the case for a deceit on the part of the 
defendant in trading a note to the plaintiff for a horse. It 
appeared in evidence that a conversation took place between the 
parties about the trade of a note held by the defendant on one 
shane! and endorsed by one Worthington, for $68, in which the 
defendant said the note was perfectly good. This con- 
versation took place at the house of the plaintiff, and, ( 4 ) 
shortly after, the parties went to look at the horse, then 
at the house of a neighbor. It also appeared for the plaentiff 
that, after the trade and when the defendant had just got the 
possession of the horse, he remarked, “There is a good horse | 
have got for a note on Jesse ...... and John W rorthington,” 
mentioning the amount of the note; upon which a bystander 
said to the defendant, “The note is not worth a cent; I would 
not give a cent for it.” The defendant then said, “Whether it 
is worth a cent or not, I have got a good horse for it”; and in 
another part of the conversation he said “he had got something, 
when he expected to get very little, and the horse was clear gain 
to him.” It also appeared that the plaintiff lived about twenty 
miles from said ...... and Worthington, and that they were 
insolvent at the time of the trade, and had been for some months 
before. 

For the defendant it appeared that when the parties went 
to the house where the horse was, they commenced chaffering 
about the note for the horse; the defendant said the note was 
genuine and that he would warrant that it was signed bv the 
parties, and in speaking of the maker aud endorser the defend- 
ant said, “You know that Daniel Baldwin says that ...... looks 
like a man that would pay his debts, and as for Worthington, 
you know him as well as I do.” The plaintiff then asked the 
defendant to endorse the note, which he'refused, saving that he 
was a trading man and dealt in notes, but he would not endorse 
the note of a wealthy man in the neighborhood, naming him; 
and said to the plaintiff if he took the note he must take it at his 
own risk. The plaintiff then took the note, and the horse was 
shortly thereafter delivered to the defendant. 

A witness for the plaintiff proved that the defendant, in his 
trading, sometimes visited the neighborhood of the parties to the 
note. 

The court charged that to entitle the plaintiff to a ver- ( 5 ) 
dict he must satisfy the jury that ...... ande W orthing- 
ton were insolvent at the time of the trade, and that the defend- 
ant knew it and concealed it from the plaintiff; and though it 
nught be true that the plaintiff agreed to take the note at his 
own risk, yet if he was ignorant of the condition of the parties 
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to the note, and the defendant knew it and concealed it, it would 
be a fraud on the plaintiff, and he would be entitled to their 
verdict. 

The jury returned a verdict for the plaintiff. A motion for 
a new trial was made, because of misdirection, which was re- 
fused, and the defendant appealed. 


No counsel for plaintiff. 
Steange, with whom were W. Winslow and D. Reid, for de- 
fendants. 


Daniet, J. The first part of his Honor’s charge to the jury 

is unobjectionable and right in law; but when he proceeded to 

say, “Though it might be true that the plaintiff agreed 

( 6 ) to take the note at his own risk, yet if he was ignorant 

of the condition of the parties to the note, and the defend- 

ant knew it and concealed it, it would be a fraud on the plain- 

tiff, and he would be entitled to their verdict,’ we think he 
erred. 

In Mellish v. Matteux, Peaks’ N. P. Cases, 115, Lord Kenyon 
laid down the law as his Honor did in this case; for he said, 
“with all faults” means with all faults unknown to the vendor; 
but in Baslehole v. Watters, 3 Camp., 154, Lord Ellenborough 
overruled the ease of Wellish v. Matteux, and his decision 1s con- 
firmed by the whole Court of Common Pleas in the case of Pick- 
ering v. Dawson, 4 Taunt., 778. The meaning of selling “with 
all faults” is that the purchaser shall make use of his eyes and 
understanding to discover what defects there are. But the 
vendor is not to make use of any artifice or practice to conceal 
faults, or to prevent the purchaser from discovering a fault, 
which he, the vendor, knew to exist. When the vendee takes the 
article at his own risk, or with all faults and defects, the vendor 
is relieved from disclosing any faults he may know to exist In 
the thing sold; the maxim caveat emptor then applies. 

Per CURIAM. New trial. 


Cited: Pearce v. Blackwell, 34 N. C., 61. 
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STATE Uv. EHRINGHAUS. 


( 7) 
THE STATE, trpon THE RELATION oF MARY J. POOL, v. JOHN C. 
EMRINGHAUS. 


Where a clerk and master bas received money in his office under a de- 
cree of the court, and used it, and afterwards pays it out to a 
person whom he thought entitled to receive it, but who in fact 
was not so, he is liable to the party properly entitled. not only 
for the principal received, but also for interest thereon up to the 
time of the payment to such party. 


Appeau from the Superior Court of Law of Pasquotank, at 
Fall Term, 1847, Dick, J., presiding. 

This was an action of debt on the official bond of the detend- 
ant as Clerk and Master of the Court of Equity of Pasquotank 
County. 

The facts were submitted to the court upon the following case 
agreed: 

At Fall Term, 1835, on the petition of Samuel Lamb and his 
wife and Mary J. Pool, the present plaintiff, who was then a 
ininor, and appeared by her next friend, Jesse L. Pool, an order 
was made by the Court of Equity for Pasquotank County for 
the sale of a tract of land held by them as tenants in common, 
and at Spring Term of the court succeeding a report of the sale 
was filed and confirmed, for the sum of $750. At Spring Term, 
1838, an order was made directing the clerk and master to col-_ 
lect the money, which the defendant did. At Spring Term, 
1839, on a-petition filed by Lamb and his wife, an order was 
made directing the clerk to pay Mr. Lamb his moiety of the 
money arising from the sale, and which was then in office. On 
5 September, 1839, without any order of court, under the belief 
that Jesse L. Pool was the guardian of his daughter Mary Jane 
Pool, the defendant paid over to him, as such guardian, the sum 
of $434.94, which was the principal and interest due to Mary 
J. Pool up to that teme. 

The action is in debt on the official bond of the defend- ( 8 ) 
ant, and the only question presented in the case is whether 
the plaintiff is entitled to interest on the amount due her from 
the time the money was wrongfully paid to J. L. Pool. 

Upon the ease agreed, the judge below, being of opinion that 
the defendant was liable for the interest claimed by the plaintiff, 
gave judgment accordingly; and from this judgment the defend- 
ant appealed. 


A. Moore for plaintiff. 
No counsel for defendant. 
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Nasu, J. This is a case agreed, and we are required upon 
the facts to draw such a conclusion as a jury would. The case 
states that the sum of $434.94, paid to Jesse L. Pool, consisted 
of principal and interest up to the time of the payment by the 
elerk. It is not stated what sum the master did collect, nor 
when. But it is clear the money was in the office at Spring 
Term, 1839, or before, and the payment to Pool was on 5 Sep- 
tember following, and the interest was calculated up to that 
time. If so, it must have been upon the ground that the de- 
fendant had used the money, for if he had kept it in the office 
no interest would be due. The defendant, then, had departed 
from his duty in two particulars, first in using the money so as 
to make him chargeable with interest, and secondly, in paying 
to Jesse L. Pool without any authority from the court. 

We concur with his Honor that the defendant is justly charge- 
able with interest on the sum paid to Jesse L. Pool. 

Per Curtam. Judgment affirmed. 


(9) 


TIARBARD SPENCER v. GEORGE HUNSUCKER. 

A justice of the peace has not jurisdiction of such a contract as this: 
“TI, the subscriber. promise TI. S. that if he can make it appear 
that I hed in my hands as constable for collection three notes for 
K75 each, in favor of the administrators of S. S.. deceased, against 
J. S. and others, and endorsed by B. B.. then and on that evidence 
I am to stand indebted to him (H. 8.) for one of said notes and 
interest thereon from 26 April, 1842.” 


APPEAL from the Superior Court of Law of Moors, at Fall 
Term, 1847, Caldwell, J., presiding. 

This suit was commenced before a justice of the peace by 
warrant in “debt for $75 due by assumpsit.” After Judgment 
and appeals the cause came on for trial in the Superior Court 
on nil debet, and on the trial the plaintiff gave in evidence a 
written instrument, signed by the defendant, in the following 
words: “I, the subscriber, promise H. Spencer that if he can 
make it appear that I had in my hands as constable, for collec- 
tion, three notes for $75 each, in favor of the administrators of 
Samuel Smotherman, deceased, against Jacob Stutts and others, 
and endorsed by B. Barrett, then and on that evidence I am to 
stand indebted to him (Spencer) for one of said notes, and in- 
terest from 26 April, 1842.” 
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Several objections were taken to the plaintiff’s recovery, and 
amoug then was one that the case was not within the jurisdic- 
tion of a single magistrate. After a verdict for the plainnff, 
subject to the opinion of the court on the points made, the pre- 
siding judge set uside the verdict, and, according to an agree- 
ment of the parties, ordered a nonsuit; from which the plaintiff 
appealed. 


Haughton for plaintiff. 
Strange for defendant. 


Rerrrm, C. J. Without adverting to the other objee- (10 ) 
tions, the Court deems that upon the question of jurisdic- 
tion fatal to the action. 

It is first to be noted that this is not within that provision in 
the act which makes “demands due on special contract or agree- 
ment” cognizable before a magistrate out of court; because “that 
clause is restricted to demands of $60 or under, and this contract 
and action are for $75. The question is whether it falls within 
the other clause, which embraces debts whereof the principal 
does not exceed $100, “due on bonds, notes, and liquidated ac- 
counts.” We think it does not. This contract is not a bond, 
not being under seal. Nor is 1t a note, in the sense of the stat- 
ute, which ime: ans, like the acts of 1762 and 1786, by that word, 

“note,” a promissory note for money. That is the legal import 
of the tern per ses and the construction is the clearer upon this 
statute, from the contrast in the language of the two clauses in 
this section which relate to the several classes of debts of 460 
and of $100, that of the former being “special contract. note, or 
agreement.” generally, while that of the latter is confined to the 
specific forms of contracts, “bonds or notes,” in their technical 
sense. Still less can this instrument be called “a hLquidated 
account, Which the statute itself defines to be an account 
stated in writing and signed by the party from whom the ( 11) 
debt shall be due. This imports an amount or balance 
ascertained to be due on account from the ene party to the other, 
and it excludes the idea of an omginal contract whereby one 
person engages to pay a sum of money to another on a certain 
contingency, in the nature of a wager. 

Such a case is not within the purview of that part of the act. 

Per CURIAM. Judgement affirmed, 
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THE STATE ro rHe ust or JACOB HUBBARD v. STEPHEN 
WALL'S EXECUTORS. 


In an action upon a constable’s bond for not collecting bonds, notes, 
etc., placed In his hands for collection, after a sufficient time has 
elapsed for that purpose, it is incumbent on him or his sureties 
to show that he could not have collected the money by reason of 
the insolvency of the debtor or otherwise. and also that he had 
returned or offered to return the security for the debt to the cred- 
iter: otherwise he and his sureties will be liable for the amount. 


Apprar from the Superior Court of Law of Ricumonn, at 

Fall Term, 1847, Caldwell, J., presiding. | 

(12) The following case was reported by the presiding 
judge: 

This was an action of debt on a bond executed by the testator 
of the defendant on 16 April, 1839, as one of the sureties of one 
Sedbury, a constable. The breaches assigned were as follows: 
First, that the constable had collected the money on a claim put 
into his hands by the relator, and had failed to pay it over; 
secondly, that he had failed to use due diligence in collecting the 
said claim; fhird/y. that he had failed to return the note. On 
the trial it appeared that the relator had placed in the hands of 
the constable, on 1 February, 1840, a note on John and Jane 
McAlister for the sum of $75, and took his receipt therefor, in 
which it was set forth that he, the said constable, would collect 
or return the said note. It also appeared that Sedbury had 
been appointed a constable and had given Ins bond in 1840, and 
had run off before the commencement of this action, which was | 
on 23 July, 1845. [t also appeared in evidence that some tine 
in 1845 the relator called on the testator of the defendant and 
demanded of him the money on account of a note he had placed 
in the hands of the said Sedbury. It did not appear on the 
trial that the constable had collected the money from the MeAl- 
isters, nor was it made to appear that they had any property 
out of which the debt could be made. 

On this state of facts the court was.of opimion, and so charged, 
that the relator was only entitled to ndminal damages on the 
breach assigned for not returning the note, and the jury so 
found. 

The plaintiff appealed from the judgment rendered on the 
verdict, on the ground of misdirection by the court. 


Winston for plaintiff. 
Strange for defendant. 
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Nasu, J. This was an action of debt on the offieial ( 13 ) 
bond of one Sedbury, a constable, to which the defend- 
ant’s testator was a surety. The case states that in April, 1836, 
the relator put into the hands of Sedbury a note for $75 upon 
John and Jane McAlister, and took his receipt to colleet the 
money or return the note. In 1845 a demand was made upon 
the surety for the money, the constable having previously run 
away. The case then proceeds: “It did not appear upon the 
trial that the constable had collected the money trom the debt- 
ors, the MeAlsters, nor was it made to appear that they had 
anv property out of which the debt could be made.” and for 
these reasons “the court charged the jury that the relator was 
entitled only to nominal damages for not retuming the note.” 

The third breach assigned in the plaintifi’s declaration was 
for not returning the note. The first, for collecting the money 
and not paying it over, As the fact t assigned as the third breach 
is necessarily connected with the first issigned, In the view we 
have taken of the case, we shall not give if a separate and dis- 
tinet consideration. His Honor charged the jury that it did 
not appear that the constable had collected the money from the 
debtors, the MeAhsters. In this we think there is error, Tf he 
meant that there was no direct proof of that fact. he was right; 
but there was no necessity for such evidence to enable the plaim- 
tiff to recover for the first breach. Tf he did not so mean, the 
language was well calevlated to mislead the jury, and inust have 
had that effect, as they gave nominal damages only for not 
returning the note—in compliance with the charge as to the 
third breach. That there was evidence to go to the Jury, and 
which ought to have been submitted to them, is evident from the 
tacts stated in the case. Near, if not quite, six years had 
elapsed after Sedbury received the note before this action was 
brought, and upon the trial it was not produced nor offered to 
be surrendered up, nor was any account given of it. The 
constable had run away. and had either taken the note ( 14 ) 
with him or received the money uu converted it to lus 
own use before he did so. Wilson v. Coffield, 27 N. CL, 515, is 
a direct authority upon this point. There the constable had, in 
February, 1838, received from the plaintiff a judgment to col- 
lect, and the action was brought in 1844. This Court decided 
that the judge might have inetrieied the jury that from the 
length of time whieh had elapsed the law prestined the constable 
had received the money. This presumption arises from the fact 
that when the action is brought the note is neither surrendered 
to the plaintiff nor is it in any wavy accounted for. His Honor 
laid upon the constable the duty to show he had not collected 
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the money. The plaintiff has not been placed by the constable 
in the situation in which he was when the agency was assumed 
and which he had a right to require. There was then evidence 
to go to the jury that Sedbury had collected the money. This 
action 1s against the surety, but it is not denied that he must 
stand in the shoes of his principal; it was his duty to see that 
the constable not only paid over all the money which he had 
collected to the persons to whom due, but, also, that all evidences 
of debt placed in his hands for collection be returned to their 
respective owners at the expiration of his official year. WS. t. 
Johnson, 29 N. C., 78. We are of opinion that the presiding 
judge erred in the instruction he gave the jury. 

Per Curtam. Judgment reversed, and a renire de novo 
ordered. 


Crteds Wiley i Logam. 07 Ne C. 361: 


TH STATE v. TIMOTHY ANDERS Et at. 


1. Inca case of forcible entry and detainer a magistrate has no right 
to award restitution unless the Jury have found by their verdict 
that the complainant had some estate in the land. either a free- 
hold or for a term of vears. 


2) Without such finding the magistrate may bind over the defendant 
to the court to answer to an indictinent for the forcible entry : but 
without such finding he has no jurisdiction to oust the defendant 
of his pessession and put the complainant in. Tf he does so he 
is himself liable te an indictment for forcible entry. 


Appear from the Superior Court of Law of Bianen, at Fall 
Term, 1847, Caldwell, J.. presiding. 

This is an indictment for a forcible entry by the defendants 
upon the possession of one Flynn, and on the trial it was fully 
proved. On behalf of the defendants it appeared that an inqui- 
sition of forcible entry and detainer, at the instance of the de- 
fendant Anders, had been taken on the premises, under which 
said Flynn was ousted; that it had been returned to the Clerk 
of the Superior Court of Bladen, and by the counsel for the 
State it was admitted to have been lost or mislaid, but the regu- 
larity of said requisition was denied. In proving its contents 
it appeared that a jury had been summoned; that thev appeared 
on the premises; that they were sworn by the magistrate; that 
said Flynn was present; that they returned their verdict in 
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these words: “The jury find that said Flynn entered peaceably, 
but held the premises by force”; that the magistrate adjudged 
that restriction should be made, and thereupon the said Flynn 
was put ont of possession and the said Anders put in bv “the 
defendants. 

It did not appear that said Anders made any affidavit ( 16 ) 
or written complaint before the magistrate on which said 
inquisition was founded. And it appeared that the jury had 
been summoned by a constable. The court was of opinion that 
a constable was not the proper ofhcer intended by the statute to 
summon the jury, and that an affidavit in writing ought to have 
been made before the magistrate by said Anders to authorize 
the proceedings. And the court, in direct terms, charged that 
as the verdict of the jury did not find that said Anders had any 
estate whatever in the land of which he sought to dispossess said 
Flynn, the award of restitution by the magistrate was null and 
of no effect, and offered no protection to the defendants. Under 
this charge the jury returned a verdict of guilty against the 
defendants. A rule for a new trial was moved for, because of 
misdirection, which on argument was discharged. 

J udgment was pr onouneed against the defendants, and there- 
upon the defendants Anders ind Evans appealed to the Supreme 
Jourt. 


Strange for appellants. 
Attorney-General for the State. C17) 


Danrer, J. The defendants, with force and arms, and with 
a strong hand, entered upon the premises of one Flynn, and him 
dispossessed and took possession of the messuage and appurte- 
nances, and have held them up to this tme. The defendants 
insisted that their entry was /uwful. and they introduced as evi- 
dence on the trial the proceedings which had taken place on a 
warrant for a foreible entry and ‘detainer which had before that 
time been issued by Evans (a justice) at the instance of Anders: 
all of which is stated in the case. 

The judge was of opinion that Evans, the justiee, had no 
power to restore Anders by force of those proceedings, because, 
if all other things had been correctly done the jury by 
their verdict had not found that Anders had any estale, ( 18 >} 
either of freehold or for a term of years in the land. We 
concur with his Honor; the very question was decided by this 
Court in Mitchell v. Fleming, 25 N. C., 123. In thai case we 
said that before a writ of restitution can be awarded the Jury 
must find by their verdict that the party forcibly dispossessed 
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had either a freehold or a tern for vears in the land of the pos- 
session of which he had been deprived. In S. vr. ations, 23 
N. C., 325, this Court held the same doctrine. ) 

But it is insisted that the justice (although he personally 
assisted .Anders in gaining possession, in the manner described 
in the indictment) is not Hable in law to be indicted, because 
he acted under ignorance of the law or error in judgment. The 
justice had power to inquire whether Flynn had made a forcible 
entry upon the possession of Anders, aud, if the evidence satis- 
fied him that the facet was so, he might have bound him over to 
court, to have been indicted for a forcible entry. This course 
he did not pursue, but he forcibly dispossessed Flynn and put 
Anders into possession. This was not an error in judgment; 
it was an act the statutes gave the justice no power or authority 
to do; lis action in the matter was not voidable, but was abso- 
lutely void and tortious. Without the finding by the jury of an 
estate for years, at least, in Anders, the justice had jurisdiction 
to bind the offender to answer ouen lle for Ne offense of 
forcible entry. But without such finding he had no jurisdiction 
to oust Flynn of his possession and put Anders in. Tt is, there- 
fore, not a case of error of cea of a judicial officer, upon 
a matter within his jurisdiction, but of usurpation of power, 
beyond lus jurisdiction. 

We think the judgment niust be affirmed. 

Per CurRIAM. Judginent afhirmed. 


Cited: Crissett vo Smith, 61 N.C... 165. 


(19 ) 


STATIC v. SPIENCER S&S. REEVES. 


1. Where the record of the proceedings on an indietment for murder 
uses the past tense instead of the present, this is not error. 


Lo 


Where a prisoner, indicted for murder. upon his arraignment pleads 
not guilty. “and for his trial puts himself ou his country.” this is 
sufficient without his saving “on God and his country 


ApvraL from the Superior Court of Law of Guitrorp, at Fall 
Term, 1847, Bailey. J., presiding. 

The case was this: After a conviction of murder the prisoner 
moved in arrest of judgment; and, after the motion was over- 
ruled and sentence passed on him, he appealed. The motion 
was founded on two reasons. The one, that 1n several instances 


24 


N.C,| DECEMBER TERM, 1847. 


STATE r. REEVES. 


the proceedings are stated in the reeord in the past instead of 
the present tense. The other, that in that part of the record 
which contains the arraigument and plea of the prisoner it is 
stated, ‘and thereof, and for his trial, the said Spencer S. Reeves 
puts himself upon the country,” whereas it should have been 
that the prisoner said that he would “be tried by God and the 
country.” 


Attorney-General tor the State. 
Morehead for defendant. 


Reve, C. J. There is no force in either of the reasons im 
arrest. That respecting the tense was taken and overruled in 
S.v. Martin, 24 N.C., 101. As to the other point, the record 
is right in its present form. The inquiry, how the prisoner will 
be tried, which tenders to him an election as to the mode, had 
its origin, doubtless, mm his right anciently to a trial by 
jury or by battle. But, though still made, in deference ( 20 ) 
to long usage, that 1 inquiry and the answer to it are held, 
at elias day, an unineaning ceremony, as we have but one method 
of proceeding for capital felonies, which is by indietment and 
trial by jury. Indeed, although the old forms are adhered to 
in England, in the oral proceedings in the arraignment of oe 
aceused and taking his plea, yet the only note of ‘them made ¢ 
the time is a memorandum by the clerk on the indietment—" ao 
se”?—meaning that the prisoner put himself (pont se} upon the 
country. 1 Chit. C. L., 416. And in the best formularies of 
engrossed records no notice is taken of any part of that ceremony 
subsequent to the plea; but they merely state that, “bemg de- 
manded concerning the premises, ete., how he will acquit himself 
thereof, he saith that he is not quilty thereof,” and “thereof, for 
good and evil, he puts himself upon the country”: and then, 
after an entry of the semaliter (which, indeed, may be omitted 
without error), there follows 1mmediately the award of the 
renire, 4 BL. Com., 340, Appendix 3. Whether regard be had. 
then, either to the substance or the forms of the proceeding, it 
is only necessary that there should be a plea of not gnilty, ten- 
dering a proper issue to the country. 

It must, therefore, be certified to the Superior Court that 
there was no error in passing judgment of death on the prisoner 
to the end that it mav be carried into execution. 

Per Curiam, Ordered to be certified accordingly. 


Cited: S. xv. Swepson, 81 N. C., 575. 
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(21) 


THE STATE v. WILLIAM DANIEL. 


Where in a criminal case in which, after conviction, the defendant 
has been sentenced to finprisonment. and he appeals merely for 
delay, without filing any exceptions or making any defense in 
point of law, the Supreime Court thinks this an abuse of the right 
of appeal. and that the Superior Court should not admit the con- 
viet to bail during the pendency of the appeal. 


APPEAL from the Superior Court of Law of Person, at Fall 
Term, 1847, Bailey, J., presiding. 

This was an indictment against the defendant for an assault 
and battery, and, upon not guilty pleaded, he was convicted, and 
the court sentenced him to pay a fine of $100 and be impris- 
oned ten davs, and enter into bond for his good behavior, ete. 
From this judgment the defendant prayed an appeal to the 
Supreme Court, which was granted upon his giving the usual 
appeal bond, conditioned that “he would abide by the sentence, 
judgment or decree of the Supreme Court in the said suit.” 
No exception was made to the judge’s charge, nor any motion 
in arrest of judgment made. 


Attorney-General for the State. 
No counsel for defendant. 


Rurriy, C. J. The defendant was indicted for a battery on 
one Hopkins, and was conyicted on not guilty pleaded, and 
sentenced to pav a fine of $100 and be imprisoned ten days, and 

he appealed to this Court. 
(22) Of course, the conviction is to be presumed right, in 

point of law as well as in point of fact, since the defend- 
ant tendered no bill of exceptions. Therefore, there cannot be 
a venire de novo. Nor does the Court find anv error in the 
record for which the judgment should have been arrested. In- 
deed, none has been suggested on the part of the defendant; but 
he has given up the case. We conclude that the appeal was for 
delay merely; and we notice it merely for the purpose of express- 
ing our disapprobation of such an abuse of the right of appeal, 
and intimating the propriety in such cases of preventing it by 
the Superior Courts refusing to let a convict to bail, since there- 
by the purposes of the law in requiring offenders to be punished 
are in a considerable degree defeated and the law evaded and 
brought into contempt. 

The usual certificate, that there is no error in the judgment, 
must be sent to the Superior Court, to the end that further pro- 
ceedings may be, had there according to law. 

Per CurIaM. Ordered accordingly. 

26 


N.C.] DECEMBER TERM, 1847. 


STATE & POTEET. 


THE STATE v. JOHN POTEET er At. 


1. On the trial of an indictment under the statute for fornication and 
adultery it is not necessary to show by direct proof the actual 
bedding and cohabiting: it is sufficient to show circumstances 
from which the jurv may reasonably infer the guilt of the parties. 


~ 


Where on such a trial an witness testified that he went early one 
morning to the house of one of the defendants, and on knocking 
was. after some hesitation, admitted by the other defendant, the 
female, who ¢ame to the doov with her frock on but untastened ; 
that the male defendant was in the only bed in the room: that 
the shoes of the female were near the head of the bed. and that 
the bed seemed to be very much tumbled: Held, that the judge 
did right in refusing the instruction, prayed for by the defend- 
ants, that there was vo evidence from which the jury might infer 
the criminality of the defendants. 


Appran from the Superior Court of Law of Casweur, at Fall 
Term, 1847, Bazley, J., presiding. 

This was an indictment under the section of the Revised Stat- 
utes concerning fornication and adultery, to which the detend- 
ants pleaded not guilty. On the trial the State examined a wit- 
ness by the name of Willis, who testified that on the morning 
preceding the last Easter he, in company with another iid 
vidual, went to the house of the defendant Poteet, at a very carly 
hour, betw een daybreak and sunrise, and knocked at the door of 
the room in which this defendant was in bed, and, on knocking, 
he heard the voice of the defendant Martha Hooper refusing 
admission, but the defendant Poteet told her to open the door 
and let the witness in. She accordingly opened the door, and 
the witness entered the room and found Poteet in bed, the bed 
very much tumbled; the defendant Martha had on her frock, 
but it was not fastened, and her shoes were also off and were 
lying in the corner near the head of the bed. This wit- 
ness further testified on cross-examination that there were ( 24 ) 
two other rooms, adjoining the room in which he saw the 
defendants, the doors of which were closed, and he could not see 
whether there was a bed in either of the rooms or not. He was 
asked if the defendant Martha lived with Poteet, and he rephed 
that he had seen her there several times, when passing, but 
could not say whether she lived there or not. Another witness 
for the State testified substantially to the same facts, except 
that in regard to the shoes of the defendant Hooper, as to which 
he stated that they were lying in the corner when he and the 
first witness went into the room, but said nothing about their 
being near the bed. A third w itness testified that the defendant 
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Martha had lived in the house with the defendant Poteet for 
four or five years, and that she had been married, but her hus- 
band was dead. 

The defendant’s counsel insisted that there was no evidence 
to be left to the jury tending to show the guilt of the defendants, 
and asked the court so to charge. 

The court declined giving the instruction asked for, but 
charged the jury that, before they could convict, they should 
be satisfied from the evidence that there was an habitual ecrim- 
inal intercourse between the parties, or a surrender of the per- 
son of the one to the gratification of the other. The jury re- 
turned a verdict of guilty, and from the judgment pronounced 
thereon by the court the defendants appealed. 


Attorney-General for the State. 
Morehead for defendants. 


DanizeL, J. There was no express evidence to prove that the | 
defendants “bedded and cohabited together.” But, in the ab- 
sence of express and positive testimony, the law authorized the 
conviction of the defendants on presumptive evidence, if it was 
so strong as to leave no reasonable doubt on the minds of the 

jury that they were guilty. The Court is of opinion that 
(25 ) the facts and circumstances proved on behalf of the State 

all tended to support the charge in the indictment, that 
the defendants did bed and cohabit together, and that the judge 
could not have said that there was no presumptive evidence to 
support the indictment. The weight of the evidence was left to 
the jury; they convicted the defendants, and the court rendered 
judgment, which we affirm. 

Per Curiam. Ordered to be certified accordingly. 


Cited: S. v. Eliason, 91 N. C., 566; 8. v. Dixon, 104 N. C., 
7107; S.v. Austin, 108 N. C., 784; 8. v. Chancy, 110 N. C., 509; 
S.v. Varner, 115 N. C., 745; 8S. v. Dukes, 119 N. C., 783. 
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DEN ON DEMISE OF WILLIAM ann ABNER WEATHERLY v. 
SOLOMON ARSMMPEFTELD. 


A, in IS17. devised as follows: “T give to my son T the tract of land 
he now lives on; but if he should die without an heir. the land 
then toe be divided between my two sons A and W": Held, that 
the limitation over was too remote, the devise to I creating an 
estate tail. which by our act of Assembly is converted into a fee 
simple. 


Appear from the Superior Court of Law of Gritrorp, at Fall 
Term, 1847, Bazley, J.. presiding. 

This was an action of ejectment in which the parties agreed 
upon the following facts: 

Isaiah Weatherly, the elder, was seized of the premises in fee, 
and devised them on 5 September, 1847, as follows: “TI give to 
my son Isaiah the tract of land he now lives on; but if 
he should die without an heir, the land then to be divided ( 26 ) 
between my two sons, Abner and William.” Tsaiah, the 
son, enjoyed the prenuses during his hfe and died without ever 
having had a ehild, and the defendant claims under him. The 
testator’s two sons, Abner and William, to whom the premises 
were limited over, are the lessors of the plaintiff. Upon not 
guilty pleaded, the plaintiff was nonsuited in the Superior Court, 
and appealed 


Morehead for plainnff. 
Iredell for defendant. 


Reurrin, C. J. The limitation over is clearly too remote, and 
the whole estate vested absolutely in the first taker. “Heir” 
means heir of the body 1 in this will, as the gift over, wpon the 
death of one son “without an heir,’ is to his two brothers. 
There is nothing in the will to enable us to read “child” 
“children” for “heir,” and in its proper sense of “heir of the 
body” Isaiah, the son, took a fee by force of the act whieh turns 
estates tail into fee simples. This conclusion is supported by 
several cases, which are directly in ee Davidson rv. Darvid- 
son, 8 N. C., 163; Sanders +. Hyatt. ib., 247; Hollowell v, Kor- 
negay, 29 N.C, 261. 

Per CurrAmM. Judgment affirmed. 


e 


Crted: Leathers v. Gray. 101 N. C., 164, 166. 
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RICHARD SNEED v. ROBERT A. JENKINS. 


1. In an action upon a covenant for rent contained in a lease it is col- 
petent for the defendant to show that at the time of its being 
made the plaintiff had no title, provided he can show at the same 
time that in consequence thereof he could not enter, or, having 
entered. he was evicted by a paramount title. 


2. In every plea of eviction there must be an averment that the lessor 
had not a perfect title when he demised; and it must also be 
added that. in consequence. the lessee was evicted. The whole is 
the defense. 


AppraL from the Superior Court of Law of GranviLLE, at 
Spring Term, 1847, Manly, J., presiding. 

This was an action for the breach of a covenant for the pay- 
ment of rent, contained in a lease. The plaintiff, by deed, 
leased to the defendant a tract of land for the year 1842, reserv- 
ing a rent of $125, which the defendant covenanted therein to 
pay. The defendant entered into and kept quiet possession of 
the land for the period for which it was leased. The action is 
brought on the covenant to recover the rent. On the trial it 
appeared that the legal title to the premises at the time the lease 
was inade was not in the plaintiff, but in another person, whose 
agent, before the expiration of the defendant’s term, sold the 
land at public auction, when the defendant and his father be- 
eame the purchasers. It was further shown that at the request 
of the plaintiff and of the father, Robert Jenkins, the agent, at 
the time of the sale expressly reserved to the defendant the 
right to the possession during his term, then unexpired. The 
defendant relied upon the plaintiff’s want of title to defeat the 
action. 

His Honor charged the jury that, upon this state of facts, the 

plaintiff was entitled to recover, and the jury found a 
(28) verdict for him. From the judgment thereon the defend- 
ant appealed. 


Badger and Mangum for plaintiff. 
EH. G. Reade and Iredell for defendant. 


Nasu, J. The covenant to pay being in the lease, and not 
in a distinct and separate obligation, it was competent for the 
defendant to show, in an action upon the lease, that at the time 
of its being made the plaintiff had no title, provided he could 
show, at the same time, that in consequence thereof he could not 
enter or, having entered, he was evicted by a paramount title; 
for it is upon the title of the lessor and the enjoyment of the 
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premises by the lessce that the landlord’s right to the rent de- 
pends. In truth, in every plea of eviction there must be an aver- 
ment that the lessor had not a perfect title when he demised; 
but that fact alone is not sufficient. To constitute a perfect 
plea it must be added that, in consequence, the lessee was evicted 
—the whole 1s the defense. 6 Taun., 5384; Taylor rv. Tamina, 
There is not that union here. The plaintiff had not the title, 
but the lessee has not been evicted; on the contrary, he has 
enjoyed his term and received all the benefit he was entitled to 
under his lease, and cannot be permitted to set up his a 
want of title in defense. /Todson v. Sharpe. 10 East., 353. But 
in addition to this, at the time of the sale by the fone of the 
owner his right of possession under his lease, during the term, 
was recognized and expressly reserved to him, at the request of 


the plaintiff and his father, who was a joint purchaser with hin. 
Nee rot bou nd munder his eorenant 
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will have enjoyed the use of the premises without paying rent 
to any one. 

We perceive no error in the opinion of the judge who tried the 
cause. 
Per Curran. Judgment affirmed. 


Cited: MeNesson vo Mendenhall. 64 N.C. ; 
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1. error will net lie for a refusal to nonsuit. except in a few cases in 
which the duty is imposed by statute. 


2. A verdict on the merits of the case is to be set aside only for an 
error of the court practically prejudicial, 


> In an action of slander. charging that the defendant. speaking of a 
particular suit, affirmed that the plaintiff “had sworn to a lie.” 
the particular evidence given by the plaintiff on the trial of the 
Suit is never set forth in the declaration. and therefore need not 
be proved, 


4+. If the defendant had. in speaking the words. gone on to specify the 
niatters fest ified by the plaintiff and the point on whieh he had 
sworn falsely, then it would have heen incumbent on the plaintiff 
to have set forth the whole truly th his declaration: aud if. upon 
the whole thus stated and proved. the matter to which the alleged 
false oath related appeared to he fmimiaterial, the action could not 
be maintained. 
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5. In actions of slander evidence of the truth of the words spoken 
cannot be received under the general issue, even in mitigation of 
damages, though evidence of general bad character may be so 
received. 

G. Whether after the defeudant has closed his evidence the court will 
permit the plaintiff to offer evidence which might have been 
offered in the first instance is a matter of discretion for then, 
and their decision cannot be revised by an appellate Court. 


Apprat from the Superior Court of Law of Prrr, at Fall 
Term, 1847, Battle, J., presiding. 

The action is for slander in indirectly imputing to the plain- 
tiff the crime of perjury, by saying to him, when speaking in 
reference to the trial of an indictment against one Brvant Adams 
and to the examination of the plaintiff as a witness on the trial, 
“You swore to a lie, and I can prove it.” Plea, not guilty. 

In support of his declaration the plaintiff gave in evidence 
the record of an indictment against Adams for a battery on the 

present defendant, on which there was a trial and acquit- 
(30) tal on not guilty pleaded, and proved that he, the plain- 

tiff, was sworn and examined as a witness for Adams. 
He also gave evidence that the day after the trial the present 
defendant, speaking in reference to it and to the examination 
of the plaintiff on it, said to the plaintiff, “You swore to a lhe, 
and I ean prove it. ” 

The plaintiff there stopped his case, and thereupon the counsel 
for the defendant insisted that the plaintiff was bound further 
to show what evidenee he gave on the trial of Adams, so that 
it might appear to have been to some material point; and for 
the want of such proof he moved the court to nonstit the plain- 
tiff. The court refused the motion, 

Then, for the purpose of showing that he did not intend to 
charge the plaintiff with perjury, but with a mistake only, and 
to rebut the imputation of malice, the defendant gave evidence 
that on the trial of Adams he, the defendant, was a witness for 
the State and swore that Adams struck him, and that the plain- 
tiff swore that Adams did not strike him. 

The defendant, for the purpose of further rebutting the inpu- 
tation of malice and mitigating the damages, offered to prove 
also that Adams did, in fact, strike him. To that evidence the 
counsel for the plaintiff objected; and the court refused to ad- 
init it. 

The plaintiff then offered evideuce that the defendant had 
subsequently repeated the charge against him. ‘The counsel for 
the defendant opposed its reception, on the ground that, after 
having once closed his case, the plaintiff could: not give evidence 
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of malice in the defendant. But the presiding judge adimutted 
it, in answer to that given on the other side, for the purpose 
of showing the absence of malice. There was a verdict for the 
plaintiff, and from the judgment the defendant appealed. 


Stanly for plaintiff. (31°) 
No counsel for defendait. 


Rerrin, C.J. There are several reasons why the defendant 
can take nothing on his first point. 

In the first place, error will not he for a refusal to nonsuit, 
because the court is not bound te do so in any ease, but has the 
diseretion to leave the matter to the decision of the jury; except 
in the few cases in wlich the duty is nnposed by statute. The 
defendant should have asked an instruction to the jury. and 
then he might have brought his case here for a wrong direction 
21 ven or a rl leht One watacer: In the second place, if the ohiec- 
tion had been good at the time it was taken, it was immediately 
overruled by the defendant’s own proof that the evidence of the 
plaintiff on the trial of Adams was material, and, indeed, that 
it went to the gist of the matter. The defendant himself thus 
shows that the error of which he complains, if an error at all, 
was merely abstract and harmless in this case, under the facts 
actually existing; and a verdict on the merits 1s to be set aside 
only for an error practically prejudicial. 

Bur, lastly, the decision was not erroneous, but per- ( 32 ) 
teetly correct in itself. The plaintiff was not bound to 
prove more than his declaration ought to contain. As the words 
did not directly nnport a charge of perjury, but only that the 
plaintiff was forsworn, 1t was necessary to allege, as inducement, 
that there was a judicial proceeding, in which the plaintiff gave 
evidence as a witness, and that the defendant referred to that 
in making the charge. But the partienlar evidence given by the 
plaintiff is never, we beheve, set forth in the declaration, and 
therefore need not be proved. In practice, plamtifis have never 
been called on for such proof. The precedents coutain, atter 
the iiducements and colloquium, the words spoken, and the aver- 
ment that the defendant thereby meant to charge that the plaim- 
tiff in giving his evidence committed perjury. Whitaher cv. Cur- 
ter, 26 N.C, 461; 2 Chit. Pl. 621. Tf, indeed, the defendant 
had, im spea king the words, gone on to specify the matters testi- 
fied by the plaintiff, and the point in whieh he had sworn 
falsely, then it would have been incumbent on the plaintiff to 
have set forth the whole, truly, in the declaration; and if, upon 
the whole thus stated and proved, the matter to which the alleged 
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false oath related appeared to be immaterial, the action could 
not be maintained, since no intention to charge a perjury can be 
inferred from words that, taken together, legally import that 
there was no perjury. 

But this defendant charged in gencral terms that in the evi- 
dence which the plaintiff gave as a witness in the prosecution 
against Adams, he “swore to a le,” which, connected with the 
inducement, the colloquium, and the innuendo, imports the 
charge of perjury, and imposes it on the defendant to show what 
the plaintiff did swear, and that it was corruptly false. Hence, 
the defendant, in his ‘plea of justification, must state the evi- 

denee given by the plaintiff, and then negative the parts 
(33 ) in which it is alleged the perjury consisted, Just as in an 

indictment for that offense. 3 Chit. Pl., 1033, 1087. To 
this effect the language of Vr. Justice Ashurst in Coleman v. 
Godwin is very pointed, as quoted by Chancellor Walworth in 
Power v. Price, 16 Wen., 450: “The effect of the words upon the 
hearers is what is to be considered, and the determinations in 
the old books are a disgrace to the law. If one charges a wit- 
ness with having sworn false in relation to a particular fact in 
a cause, which fact would not necessarily be immaterial and 
irrele ant, the natural effect of the words is to convey to those 
who hear them the i impression that the witness has committed 
perjury; and if the defendant wishes to show that he did not 
intend to impute the crime of perjury to the plaintiff, but merely 
that he had perverted the truth im relation to an imm aterial 
fact, the burden of showing that the fact testified to was not 
inaterial to the issue, and that it was not intended to impute to 
the plaintiff false swearing in the suit in the ordinary sense of 
the term, rests upon the defendant.” And that doctrine is fully 
sustained in Power v. Price, by the Chancellor and the majority 
of the Court. The plaintiff, therefore, gave all the evidence 
the law required of him, and it would have been erroneous to 
nonsuit him. 

In actions of this kind evidence of the truth of the words can- 
not he pn ed under the general issue. Smith v. Richardson, 
Willes, 20, and Ciaderwood v. Parks, Str., 1200, are the leading 
cases on this subject. They were decided upon consultation of 
all the judges, and have been considered ever since as settling 
the point. Roberts v. Camden. 9 East., 92. Evidence of bad 
character may reasonably be heard in mitigation of damages, 
because less is due to a blemished than an unblemished name, 
and one is supposed to be at all times prepared to establish his 
general character. But unless the defendant pleads the truth 
of his charge it would be a surprise on the other party to allow 
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him to give evidence of it. And as to its repelling the 
implication of maliec, which is incident to the pubhea- ( 54+ ) 
tion of a slander, it has no such effect. For, as was well 
observed by Mr. Justice Holroyd in Fairman cv. Tres. 5 Barn. 
and Ald., 645, by showing the truth of the slanderous matter 
which is the subject of the action. you do not show that it was 
not maliciously spoken or published, but merely that the party 
is not entitled to reer beeause he is guilty of the charge 
nmputed to him. There is often as much malice, ill-will and 
design to hurt. towards another, in speaking truly as falsely to 
his disparagement. 

The last evidence given by the plaintiff was properly admitted 
as evidence in reply to that of the defendant. as mentioned by 
his ITIonor. . 

But if it had not been of that character its reception could 
not constitute an error for which the Judgment inight be re- 
versed. The evidence was in its nature competent, and the 
ae to it was solelv the period at which it was offered. 
Now, that ecoucerns only the orderly proceeding in trials, about 
which he e is no positive rule of law. like those touching rights. 
bur only a course of the courts established for convenience and 
dispatch of business. To that course the courts generally, and 
very properly, adhere with strictness. But from it they in their 
discretion sometimes nav, and under eircumstances which re- 
quire it. will depart for the advanceinent of justice; and an 
appellate conrt cannot undertake to control or regulate the dis- 
erction. Tt is the more safely and beneficially ex xereised by those 
who preside at trials, and ean best appreciate, both the tmeon- 
venience from and, in particular cases, the necessity for adimit- 
ting an irreenlarity of proceeding. Nelly rv. Goodbread, + N. 
C., 468. 


Per (cries, Judgement affirmed. 
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(35) 


TH STATE vy. THOMAS NASH. 


1. In an indictment for a capital offense, the court having previously 
ordered one hundred tales jurors to be summoned. on the trial 
the original panel was first perused and exhausted. and the court 
then directed thirty-six of the tales jurors to be drawn, and, these 
being exhausted by challenges, directed the remaining tales jurors 
to be drawn. the prisoner at the time making no objection: Held, 
that there was no error jin this nor ground for a new trial. 

2. The mother of the prisoner being introduced by him to prove an 
alibi, the court charged the jury “that the law regarded with sus- 
picton the testimony of near relations when testifying for each 
other; that it was the province of the jury to consider and decide 
on the weight due to her testimony, and. as a general rule, in de- 
ciding on the credit of the witnesses on both sides. they ought to 
look to the deportinent of the witnesses, their capacity and oppor- 
tunity to testify in relation to the transaction, and the relation in 
which the witness stood to the party’: Aeld, that this charge was 
not erroneous. 


Appreat from the Court of Law of Monreéomery, at Fall 
Term, 1847, Caldwell, /7., presiding. 

The prisoner was indicted for murder. The day before the 
trial the presiding judge, at the instance of the solicitor of the 
State, ordered a special writ of venire facias to issue to the 
sheriff, commanding him to summon one hundred jurors. In 
forming the petit jury the original panel was first perused, and, 
a jury not being made, the clerk was directed by the court to 
put into the box, from whence the names of the jurors were 
drawn, thirty-six scrolls, containing the names of that number 
of the special venire. This was done, and fhey were all drawn 
without making a jury, because of the challenges. The scrolls 
containing the names of the remainder of the special venire were 
then put into the box by the order of the court, out of which 

a jury was made. To this mode of making up the jury 
( 86 ) no objection was made at the time or during the trial. 
On the trial the prisoner introduced his mother as a 
witness, to prove an alibi, and she swore to his absence at the 
time it was alleged the murder was committed. The court 
charged, “That the law regarded with suspicion the testimony 
of near relations, when testifying for each other; that it was the 
provinee of the jury to consider and decide on the weight due 
to her testimony, and, as a general rule, in deciding on the 
eredit of the witnesses on both sides, they onght to leak to the 
deportment of the witnesses, their capacity and opportunity to 
testify in relation to the transaction, and the relation in which 
the witness stood to the party.” 
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The prisoner was convicted, and moved for a new trial for 
error of the court in forming the jury and error in the charge. 
This motion was overruled, and the prisoner then moved in 
arrest of judgment, and, that being refused, appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Nasu, J. We perceive nothing in the manner in which the 
jury was formed or in the charge of the presiding judge to 
induce us to disturb the verdict in this case, The error alleged 
as to the former consists, as we are told, in the fact that, after 
failing to procure the jury from the original panel, the court 
directed the names of thirty-six of the tales jurors to be put 
into the box, instead of ordering the whole to be deposited to- 
gether, as 1t was the right of the prisoner to have an op- 
portunity of having all the tales tendered to him. Tf it (37 ) 
be true that, upon the failure to procure a jury from the 
original venire, the prisoner had a right to have tendered to him 
the whole of the special rentre. and that upon his demand it 
would have been erroneous to refuse it (a point we do not de- 
cide), vet here there has been no error, beeatse he did not de- 
mand it, and he was not in fact deprived of any right belonging 
to hin. The jury was vot formed out of the rhirty- SIX names 
first deposited in the box, but after that panel was exhausted 
the names of all the remainder of the tales jurors were deposited 
and drawn from. So that in fact he had an opportunity of hay- 
ng all the jurors tendered to him, and it was precisely the same 
as if the names of all the jurors had been put into the box at 
the same time. 3S. vu. Lytle, 27 N. C., 61. 

The presiding judge was fully sustained in his ees as to 
the evidence of the mother of the prisoner by S. 2 .. Ellington. 
29 N. C., 61. The charge in the latter case was, in principle, 
what it is here, ‘and the reasons are there so fully stated that it 
is sufficient to refer to it. 

We have looked carefully into the record, and are unable to 
perceive “in it any reason for which the judgment should be 
arrested, 

Per Crriam. Ordered to be certified accordingly. 
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( 38 ) 
WILLIAM J. STEVENS’ IIEIRS y. JAMES M. SMITH. 


Where a tenant for a year was ejected by force of the statute in rela- 
tion to forcible entry and detainer, whatever the errors and un- 
lawfulness of the proceedings against such tenant muy be, the 
landlords. not being parties to the proceedings. have no right to 
intervene by writ of certiorari, 


AppraL from the Superior Court of Law of Sampson, at Fall 
Term, 1847, Caldwell, J., presiding. 

The plaintiffs obtained a certiorari, which the defendant 
moved to quash because it was improvidently issued. The court 
allowed the motion, and the plaintiffs appealed. Upon the affi- 
davits and record the case is this: The plaintiffs were, for sev- 
eral vears, in possession of a tract of land, claiming it in fee and 
as descended from their father; and they leased it to Charles 
Turnage for 1845, and he took possession under his lease. On 
27 January, 1845, the defendant, Smith, before a justice of the 
peace, instituted proceedings ag rainst Turnage under the statute 
for a forcible entry and detainer, and such proceedings were had 
thereon that on 8 February following Turnage was found guilty, 
and the magistrate ousted him and. put Smith into possession. 
Immediately afterwards Turnage accepted a lease of the prem- 
ises from Smith, for the residue of the vear. and entered and 
held under it. The plaintiffs then applied for the certiorari 
that was issued in this case. 

The court dismissed the certiorar? and the plaintiffs appealed. 


No counsel for plaintiffs. 
Strange for defendant. 


Rerrix, C.J. Tt is evident enough on the affidavits that the 
proceeding for a forcible entry and detaincr in this case 
(39) was a flagrant abuse of that. remedy, and it 1s equally 
plain that there are gross errors in the proceedings, for 
which they ought to be reversed. We cannot but regret that it 
is not in our power to deal with the case upon its merits. But 
the Court is obliged to sustain the decision of his Honor. inas- 
much as Turnage, who was the party, does not complain, and 
his original landlords cannot intervene in a criminal proceeding 
to which they were not parties. 
PER CURIAM. Judginent affirmed. 
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DEN ON DenMist oF J. (. B. KITRINGIITATS vo JIARMADUNE 
CARTWRIGHT. 


1. A devised as follows: “I give to my said son ‘Phomas and my 
daughter Patsy. who was also born before T married her, and is 
now the wife of Charles Brite, all the remaining part of my land. 
to be equaliv divided. in fee simple’: Held, that. notwithstanding 
this declaration of illegitimacy. it was competent for those who 
elaimed as heirs of Patsy to show that she was born in lawful 
wedlock, and that this mistaken description in the will was con- 
trolled by the other more certain description which identified her 
as the devisee intended, 

2. If she were illegitimate. her brother Thomas. who was a bastard, 
could not inherit from fer legitimate daughter. 

3. No part of a description is to be arbitrarily rejected, but every part 
of it is to be respected : and especially when a person can be found 
answering the whole description, But when there is no such per- 
son, nnd where the will or other instrument describes the party in 
severnl distinet particulars, by seme of which that person may 
be entirely known from all others, then a mistake in some other 
one of those particulars will not defeat the disposition. 


Appear from the Superior Court of Law of Pasquotank, at 
Fall Term, 1847, Dick, J., presiding. 

This was an action of ejectment, in which the follow- ( 40 ) 
ing case appeared : 

In 1805 Thomas Cartwright the elder devised the ae 
to his son, John Cartwright, in fee, who entered and lived there- 
on until his death. On 26 December, 1832, John, the son, exe- 
euted his will. and therein, amongst other things, he devised as 
follows: “Secondly, I give to my sou Thomas, whom I had by 
my wife before we were married, and who, unfortunately, 1s a 
cripple, four acres of land, to be laid off in such manner as to 
include all the buildings I occupy for my residence: to him and 
his heirs. Thirdly. Tr give to my said son Thomas and Inv 
daughter Patsy (who was also born before I married her mother, 
and is now the wife of Charles Brite) all the remaining part 
of my land, to be equally divided between them, in fee simple.” 
Shortly afterwards the testator (John) died, and Thomas, the 
son, and Brite and wife made partition, and the premises now 
in controversy were allotted to Mrs. Brite as her moiety under 
the will. After entering into possession in severalty, Brite and 
his wife died, leaving an only child, a daughter, who died an 
infant and without issue. After her death Thomas Cartwright 
the younger claimed the premises as her heir, and the lessor of 
the plaintiff claims under him. Afterwards, the defendant in 
this suit, being a brother of the testator, John Cartwright, 
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claimed the premises as the heir of Miss Brite, and took posses- 
sion; and then this action was brought, and was tried on not 
guilty. 

On the trial the defendant offered evidence that when Joln 
Cartwright was married his wife had but one child, who was the 
said Thomas the younger, and was then about four weeks old; 
and that afterwards they had two other children born in wed- 
lock, namely, Sarah (who died in infancy and without issue), 
and then the said Patsy Brite. To the admissibility of the evi- 

dence the counsel for the plaintiff objected; but the court 
( 41.) received it, and instructed the jury that if they believed 

it Thomas Cartwright the younger was not the heir of 
Patsy Bbrite’s child, and the plaintiff ought not to recover. 
There was a verdict for the defendant, and judginent, and the 
plaintiff appealed. 


No counsel for plaintiff. 
A. Joore for defendant. 


Reuven, C. J. In no aspect of the case is the plaintiff en- 
titled: whether Mrs. Brite was legitimate or illegitimate, or 
whether she took under the will or by descent from her father, 
or did not take at all. If she was illegitimate, as the ete 
contends, then her brother Thomas, who is admitted to be 
bastard, cannot inherit from Mrs. Brite’s legitimate dpeace 
according to the construction given to the 10th Rule of Descents 
by the majority of the Court in Samyer vr. Sawyer, 28 N.C, 
407. But, if that were otherwise, the Court is clearly of opinion 
that the plaintiff cannot recover, because it was competent for 
the defendant to show by witnesses that Mrs. Brite was born in 
wedlock, so that, for that reason, her illegitinate brother Thomas 
could not be her heir or her daughter’s. For the statement in 
the will, that the daughter Patsy was born before the testator 
married her mother, is but a mistake in a part of the description 
of a devisee, who is otherwise sufficiently described and fully 
identified ; and such a mistake does not defeat the gift. Indeed, 
upon this point the plaintiff is in a dilemma, and ist fail, 
whether the illegitimacy of Mrs. Brite be or be not an essential 
part of her description. _ The will does not prove that she was 
illegitimate. It only describes her to be so. One who claims 
to be a devisee must by evidence aliunde be brought within the 
description. If that be a material part of this description, then 
to entitle Mrs. Brite under the will the burden was on the plain- 

oo to bring her within the deseription, by showing that 
( 42.) she was born before the marriage of her parents, just as 
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mich as he was obliged to show that this person was the daugh- 
ter of the testator’s wite, was named Patsy, and was the wife 
of Charles Brite. Here that was not and could not be done, 
but, on the contrary, it was established to the satisfaction of 
the jury that she was born, not before, but some vears after, 
the marriage of the testator and her mother. Thus, Mrs. brite 
did not answer that part of the deseription; and, 1f it were indis- 
pensable that the devisee should come up to every part of the 
description literally, she could not take nnder this will, nor her 
brother Thomas derive title through her. [f Patsy did not take 
under the will, then the testator died intestate as to that moiety 
of the land; and in that event the son Thomas did not succeed 
to it as the heir of the testator, by reason of the illegitimacy of 
the son. 

But the Court holds, clearly, thar Mrs. Brite did take wider 
her father’s will, being sufficiently identified as the person 
meant. It is true that no part of a deseription is to be arbi- 
trarily rejected, but every part of it is to be respected; and 
especially when a person can be found answering the whole 
description. But when there is no such person. and where the 
will or other instrument deseribes the party in several distinet 
particulars, by some of which that person may be certainly 
known from all others, then a iistake in some other one of those 
particulars will not defeat the disposition, Falsa demonstratio 
non nocet, Is an ang@lent maxim applicable to such eases, pro- 
vided there be enough to make the person certain before that was 
added, and to leave the person certain after rejecting the mis- 
taken reference. That is the established rule of construction, in 
respect either of the designation of persons or the description of 
things; and extrinsi¢ evidence is necessarily resorted to in order 
to apply the designation or description to the persous claiming 
or the things claiined. Many of the rules respecting 
boundaries are examples of preferring one part of the ( 43 ) 
description, turning out to be trne, to another part turn- 
ing out to be untrue. Proctor rv. Pool, 15 N.C. 370, is an in- 
stance of the appheation of the ole to a general description of 
the thing devised—the Court holding that the effect of the true 
description was not to be weakened by a further and unnecessary 
false deseription. The case of Standen vr. Standen, 2 Ves. Jr. 
589, applied it to persons, and 1s a precedent perfectly apposite 
to the case in hand. There the testator gave pecuniary legacies, 
and a nioiety of lis real estate, and of the residue of his person- 
alty to “C. M. Standen and C. E. Standen, legitimate son and 
daughter of Charles Standen.” Those persons were in fact ille- 
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gitimate. Yet it was held that the wrong description, im ealhng 
them legitimate, did not defeat the gifts to them nominatum, 
because their identity was sufhciently established by their names, 
according to Lord Bacon's rule, that veritas nominis tollit erro- 
rem demonstrationis. Here the daughter is e conversa described 
as illegitimate, when she was legitimate, and the case falls di- 
rectly within the principle. That false description cannot hurt, 

because there is no one to fill it. and because this person 1s fur- 
ther and suthciently designated truly as being the daughter of 
the testator and his wife, and by her name of Patsy and her 
state as the wife of a man named Charles Brite. Those circum- 
stances concurring make it absolutely certain what person was 
intended by the testator, and uphold the devise. The daughter, 
therefore, took under the will, and being legitimate, and her 
brother illegitimate, he could not inherit from her nor tyace a 
right to inherit through her. 

Per Crriam. Judgment affirmed. 


ae Barnes v. Stmms, 40 N. C., 897; Jowner v. Joiner, 55 
N.C., 72; McBryde v. Patterson, 78 N. C., 416. 


( 44 ) 
ELLISON G MANGUM y. WILLIAM 7. 1AMLET. 


1, An officer whe levies on personal property and leaves it in posses- 
sion of the defendant in the execution only loses his lien as 
igainst other executions under which the property is seized and 
taken in possession. 


lo 


Therefore, where A. a constable in Orange County, levied on per- 
sonal property and left it in possession of the defendant in the 
execution. and B. a constable in another county, with the assent 
of the defendant. but without any legal process in Orange. re- 
moved the property to. his own county and there sold it under exe- 
cutions issuing in that county: Held, that A was entitled to re- 
cover from B in an action of trover and conversion. 


AppEay from the Superior Court of Law of Oranaz, at Spring 
Term, 1847, Manly, J., presiding. 

The action was trover for two mares, a colt and some corn, 
and was tried on the general issue. Several points were made 
for the defendant on the trial, on which the presiding judge 
gave opinions; but it is only necessary to state one of them, as 
the counsel here abandoned all the others. As to the point in- 
sisted on in this Court, the case is as follows: The plaintiff was 
a constable in Orange County, and had in his hands several 
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fi. fas. on justices’ judgments against John Boling; and on 6 
October, 1842, he levied them “on a cream-colored mare and her 
colt, the defendant’s er op of corn, say from 25 to 40 barrels, and 
crop of fodder.” ‘The plaintiff left those things in Boling’s pos- 
session on his plantation im Orange. He afterwards reecived 
other executions against Boling’s property, and on 3 November, 
1822, he levied them ‘on a sorrel mare, the defendant’s crop of 
tobacco hanging in the barn, his crop of corn in the field, sup- 
posed to he 30 or 40 barrels, and five stacks of fodder’; and 
these things also the plaintiff did not remove, but left thein on the 
place in the possession of Boling. The plaintiff then gave 
evidence that the defendant, asa contrivance between him ( 45) 
and Boling to defeat the levies of the plaintiff and give 

the defendant the benefit of the property, removed the mires and 
colt and the corn, on + and 5 November, 1842, out of Orange 
to the defendant’s residence in Person County, and there had 
them sold. 

On the part ef the defendant evidence was given that on 3 
November, 1842, he obtained judgments against Boling before 
a justice of the peace in Person, and sued out fi. futs.. and that 
as he earried this property into that county it.was seized under 
them by a constable of Person, and afterwards duly advertised 
and sold. 

The counsel for the defendant moved the court to mstruct the 
jury that by leaving the property in the debtor’s possession the 
plaintiff abandoned his levies, especially on the cream-colored 
mare and colt. or was guilty of a fraud by which he lost his 
property in the articles seized by him. But the court refused to 
give the instruction, and on the contrary direeted the jury that 
by coming into Orange and taking fhe property there. without 
proces®: and aoe the view of depriving ie Pa of it, the 
to recov or, ahioder Boling avin have assented to it cae as- 
sisted in its removal out of the county. .\ verdict was given 
for the plaintiff, and from the judgment the defendant appealed, 


J. H. Bryan, McRae, W. IL. Haywood aud E.G. Reade for 
plaintiff. 
Norwood and Waddell for defendant. 


Rurriy, C. J. The Court thinks the judgment must 
be affirmed. The instruction is impeached on the author- ( 46 ) 
ity of Roberts 7. Scales, 23 N. C., 88. But the defend- 
ant does not bring himself within that case. for the reason pointed 
out by his Honor. 


43 


IN THE SUPREME COURT. {30 


SMALL v, POO... 


There each party was a creditor proceeding on process, so 
that the one who last levied and took the property into actual 
possession showed rights which imight be affected by the fraud 
or laches of the other officer. But on whom ean this plaintiff 
be charged with a fraud? Certainly, 1t was not a fraud ou 
Boling to leave him in possession; and so far as the defendant 
acted under Boling’s directions, or by his conseut, he must stand 
in Boling’s shoes. If, however, he ‘could get clear of that con- 
nection, he would then be a mere wrongdoer in taking the prop- 
erty in Orange without any legal authority operating in that 
county; and as he acted with a view of depriving the plaintiff 
of the property, such taking and the removal of the property 
was in itself a conversion, which entitled the plaintiff to this 
action. If the defendant wished to impeach the plaintiffs levy 
he should have obtained executions in Orange, which would have 
authorized him to seize the property. Until he did so he had no 
right or authority to intermeddle, and could not in a legal sense 
be prejudiced by the act of the plaintiff. 

PrEr-Crriam, Judgment afhrmed. 


Cited: Bland tv. W te 46 N.C, a ane ve. Crillinm., 
67 N. C., 240; Sawyer v. Bray, 102 RY a. 


(47) 
EDWIN SMALL v. JOSEPH H. POOT.. 


In an action of deceit in the sale of a slave. alleging her unsoundness. 
it ix competent for the defendant to give in evidence. as a matter 
to aid the jury in assessing damages, what the plaintiff gave for 
the slave and what he afterwards sold her for. 


APPEAL from the Superior Court of Law of Pasquvorank, at 
Fall Term, 1846, Dick, J.. presiding. 

The case presents but a single point. The plaintiff claims 
damages of the defendant for a fraud in the sale of a slave 
named Tamar. In order to show the amount to which he was 
entitled the plaintiff introduced witnesses, who testified that the 
difference between such a slave as Tamar was, if she had been 
sound, and such as she actually was, was one-half. So far as is 
disclosed by the case, this was all the evidence upon that point 
given to the jury. The defendant offered to prove what the 
plaintiff gave for the negro, in January, and what he sold her 
for in the succeeding July in Richmond. This evidence was 
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objected to by the plaintiff and rejected by the court. There 
was a verdict and judgment for the plaintiff, and the defendant 
appealed. 


A. Moore for plaintiff. 
No counsel for defendant. 


* Nasu, J. The refusal of the judge to receive the evidence 
offered by the defendant is the error of which he complains. 
We think his Honor erred, and that the testimony ought to have 
been received. Tn actions sounding in damages the jury, in 
general, have a diserctionary power in awarding them, subject 
to the control of the court. But in a case of deceit in the 
sale of property the law has adopted as the rule by which ( 48 ) 
the jury are to be governed, and the damages estimated, 
the difference in the value of the article sold, as sound or un- 
sound, at the time of the sale. The price given by the pur- 
chaser, and that for which he sold it, do not, conclusively, fix 
the amount of damages. But it is competent as some evidence 
of the value of the property at the respective times of the pur- 
chase and the sale, and as such the jury had a right to have it. 
@lare vt. Maynard, 32 EF. C. L., 714. It does not establish the 
value, but may aid and assist the jury in their inquiries upon 
the point. More particularly was it admissible in this ease, as 
the plaintiff had furnished the jury with no evidence upon which 
they could understandingly act. 

He did not show what sum Tamar was worth at the time of 
the sale, either as sound or unsound. 

Per Crriau. Judgment reversed, and a rene de noro 
awarded. 


Cited: Boggan v. Horne, 97 N. C., 290. 


THRE SPATE ve MARLEY, A SAVE. 


1. From the judgment of a justice of the peace on an. offense com- 
mitted by a slave of which he has original jurisdiction, an ap- 
peal by the master lies to the County Court. but not from thence 
to the Superior Court. 


2?) But the master may. as in other decisions by an inferior tribunal. 
have the case re-examined in the Superior Court, upon a writ of 
certiorar? or writ of error. 
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STATE vy Martey, 


Appear from the Superior Court of Law of New Hanover, 
at Fall Term, 1847, Caldwell, J., presiding. 
(49) This is a criminal procecding against a slave. Upon 
Uae to a justice of the peace a warrant was issued 
against the defendant for insolence to and an assault and bat- 
tery upon a white man. He was adjudged guilty and sentenced 
to receive five and twenty stripes. From this judginent his mas- 
ter appealed to the Court of Pleas and Quarter Sessions. He 
was there tried and, being convicted, was sentenced by the court 
to recelve the same punishment. Tlis master again appealed 
to the Superior Court, where he was again tried and convicted : 
and the judgment being arrested by the presiding judge, the case 
is brought here upon the appeal of the State. 


lttorney-General for the State. 
No counsel in this Court for defendant. 


Nasu, J. By arresting the judgment we understand that the 
proceedings were dismissed and the defendant discharged. 

All the laws existing in this State, previous to 1856, upon the 
subject of offenses committed by slaves were, at the session of 
the Legislature held in that vear, thrown into one act, and re- 
enacted, Rev. St., ch. 111. By that act such offenses were di- 
vided into three classes, and the cognizance of them committed 
to three separate and distinct tribunals. Those which “were of 
such a trivial nature as not to deserve a greater punishment”. 
than whipping were, by section 41, trusted to a single magis- 
trate ; oak by section 42 such as were of a higher degrec were 
coinmitted to the “original and exclusive jurisdiction of the 
Courts of Pleas and Quarter Sessions.” except in cases in which 
the punishment might extend to hfe, and those within the benefit 
of clergy. These latter by section 43 are committed to the 
original and exclusive jurisdiction of the Superior Courts. The 
poliev of the law in this distribution of power is very obvious. 

The offenses entrusted to a justice of the peace were of 
(50) a nature deemed by the law too trivial to need the atten- 

tion and occupy the time of a court of record. and re- 
quired speedy and cheap action. They were committed bv a 
portion of our population mingling in all our domestic relations 
and whose conduct required a constant supervision to keep them 
in a proper state of subordination. The courts of record met 
onlv at stated periods and at designated points, while the jus- 
tices, being spread over their respective counties, were prepared 
to act at any time, were accessible at all times, and im their 
action were bound to the observance of few forms. As the of- 
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fenses rose in magnitude they required, in the infliction of pun- 
ishment, increased caré and form in the prosecution. The 
power, however, was not only divided, but each tribunal under 
the act of 1856 exercised it without control by appeal; the juris- 
diction of each on this subject was original and exclusive. ‘That 
this was the intention of the Legislature is manifest from the 
language used, from the silence of the act as to any appeal, and 
from the fact that no appeal from either to the court above was, 
as far as we are apprised, ever attempted until 1842. In that 
year the previous policy was departed from and the Legislature, 
by an act, ch. 4, authorized an appeal by the master of a 
slave, convicted by a single justice of the peace, to the County 
Court. The question presented to us is, Has the master of 
the slave Marley a right to appeal from the County to the 
Superior Court? We think he has not. The object of the 
Legislature in the enactment of 1886 is so evident and its policy 
so consistent with the peace and satety of the community that 
we feel no disposition to extend the aet of 1842 further than its 
words authorize us, because we believe that it was not the inten- 
tion of the Legislature so to extend it. By the words of that 
act the appeal granted is to the County C ourt, and nothing is 
said of any other or further appeal. The ee of the 
County Court, in these matters, wder the act of 1836, is 

original and exclusive, and when, by the act of 1842, they (51 ) 
acquired an appellate jurisdiction the latter must be exer- 

cised by them to the same extent as the former. Unless it is 
otherwise ordered in the law, it must be exclusive, in the sense of 
being final; and for the plain reason that the ‘Lexislature, in 
increasing their jurisdiction, has not altered the exclusive nature 
of it. If it were not so, this singular anomaly would be pre- 
sented, that slaves brought before ther for the higher offenses 
would have no right to aek the judgment of a higher tribunal, 
while the perpetrators of those of the Jowest and most trivial 
character would be so entitled. 

We are of opinion that under the act of 1842 the master of 
the defendant had no right to appeal from the County to the 
Superior Court, and that the presiding judge ought to have dis- 
nussed the appeal as improvidently granted, and remanded the 

ease to the County Court, and bound. over the detendant for his 
appearance there, so as to subject him to the sentence of the 
County Court. 

Tt will be understood that this opinion is confined to an appeal 
from the County Court, by the owner of a slave, as a matter df 
right; and it is not meant to interfere with the general doctrine, 
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that the proceedings of all inferior tribunals may, upon a proper 
case, be re-examined in the Superior Courts upon certiorari or 
on writ of error. ; 

Per Curram. This opinion will be certified to the Superior 
Court of Law of New Hanover. 


(52) 
KENNETH B, MURCHISON er an. v. JOSEPH WHITE. 


1. Trover will not lie except for one who has the immediate right of 
possession at the time of the conversion. 


i 
: 


It is not sufficient to support this action that an unwarrantable 
injury has been done to his right of property. "The right of prop- 
erty and the right of immediate possession must both eoncur. 

>. For such an injury the plaintiff may recover in another for of 

action. 

4. Thus where A claimed under a mortgage of personal property, exe- 

cuted 19 January, 7843. but not registered until the second Mon- 

day of the next April. and B, a sheriff. in March, 1845. levied an 
attachment on the property and sold it without any order in the 
enuse: ffeil. that though B's act in selling may have been with- 
out authority of law. vet A. being entitled only from the registra- 
tion of his mortgage. could net maintain an action of trover 
against B. 


AppraL from the Superior Court of Law of Person, at Fall 
Term, 1847, Caldwell, J., presiding. 

The action is trover for sundry chattels, and the plea not 
euilty. The articles had belonged to John Douglass, and the 
plaintiffs claim title under au instrument which they alleged to 
be a mortgage to secure the payment of $300. It was executed 
on 19 January, 1843, and registered on the second Monday of 
April following. The goods were the tools and stock of timber 
and carriages of Douglass, who was a ecoachmaker, and retained 
the possession until he absconded in March, 1843; at w hich tine 
one Plunket sued out against him an original attachment from 
Anson County Court, which the defendant, as sheriff, levied on 
n house and lot in Wadesbor ough and on the goods w hich are the 
subject of this action. In Taine. 1848, the defendant sold the 
goods levied on, and in July judgment was rendered for Phinket 

for $82 and the costs. and he took out a rendition: ex po- 

(53) nas against the house and lot only: and under it the 

defendant sold them in October following for a price 
which satisfied the execution. 

This suit was commenced on 14 March, 1845. On the trial 
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the counsel for the defendant insisted, amongst other things, 
that this action would not lie. But the court held that it would, 
and a verdict and judgment were given for the plaintiff, and 
the defendant appealed. 


Strange for plaintiff. 
Winston for defendant. 


Reurrvin, C. J. It is unnecessary to consider any other point 
made for the defendant but that relative to the action, as the 
opinion of the Court is with him on that. The seizure by the 
sheriff in March was rightful, as the mortgage was not regis- 
tered until about the middle of April, and by the statute it 
inured only from its registration, and without any relation back. 
There is no doubt, however, that, notwithstanding the sheriff’s 
special property and possession, the conveyance to the plaintiffs 
was effectual to pass the property to them from the period of its 
registration, subject only to that special property for the pur- 
pose of satisfying the attaching ereditor. Payne v. Drew. 4 
East., 523; Nexanider +. Nprings, 20 N.C., 475. And if any 
of these articles had remained in the sheriff?s hands after satis- 
fying the execution he could have been sued in trover for them 
if he refused to deliver them up, as might any one else in 
whose hands the property is, or who has converted it (54 ) 
since the attachment debt was paid. Popleston v. Sktn- 
ner, 20 N. C., 298. But the defendant has not any part of the 
effects, having sold them in June, 1843, while the attachment 
was still pending. That was a wrongful sale, as it was made 
without an order in the cause, and unquestionably the plaintiffs 
have a remedy for the injury to their right of property. But 
the question is whether they can maintain this particular action 
of trover, when the sale and conversion by the defendant were 
at a time when the attachment formed a valid lien and entitled 
the sheriff to the possession of the goods and excluded the plain- 
tiffs from the right of present possession. We think not. The 
gist of the action is the conversion, and that must have been con- 
stituted, if at all, by the sale of the goods in June; for they 
never came to the defendant’s hands afterwards. Tt is laid 
down both in the most approved text-books and in adjudieations 
that, in order to support trover, the plaintiff must, at the time 
of the conversion, have the right to immediate possession. Mr. 
Chitty states that to be the rule in his Practice and Pleading, 1 
vol., 174; and he refers to Gordon v. Harper, 7 T. R., 9, in which 
it was so held, because the declaration alleges that the plaintiff 
“was lawfully possessed.” In Pain rv. Whitaker. R. and M., 99, 
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Chief Justice Abbott lays down the principle to be that the 
plaintiff must have the right of possession of the goods at the 
time they are taken, which there meant, converted ; and he gives 
the same reason for it, namely, that if he has not, the allegation, 
“that he was lawfully possessed,” will not be supported by the 
evidence, It is true that in Gordon +. Harper the action was 
brought before the expiration of the term for which the plaintiff 
had hired out the furniture, and, therefore, that was not a direct 
decision that the general owner might not have trover after the 
term of hiring ended. In Andrews vr. Shaw. 15 N. C., 70, that 
point was expressly left open. But it was because it is a habit 
of caution in the Court not to go out of the case before 
(55) us and lay down:a broader rule than is necessary for its 
determination, and not on account of any doubt about it. 
It is nowhere found to have been said, either in the books or 
from the bench, that trover may or may not be sustained, accord- 
ing to the period at which the action is brought. That js not 
the criterion. On the contrary, the rule, as alre ady quoted, gives 
the action to one entitled to the present possession when the 
conversion took place, and refuses it (at any time) to one who 
is not entitled to such possession. Indeed, it 1s nearly certain 
that in Pain vr. Whitaker the suit was brought after the mouth 
ended for which the pianoforte was let. And in deliv ering the 
judgment of the Court in Blovam vr. Saunders, 4 Barn. and Ald... 
941, Wr. Justice Bayley, after stating that the property vested 
in the buyer of goods by the contract, but that he was not enti- 
tled to the possession till the payment of the price, laid it down 
that for that reason the plaintiffs could not maintain trover for 
the conversion by the defendants in reselling the crops without. 
the assent of the buyer or the rescinding of the contract. He 
said that the buyer might act upon his right of property if any- 
thing unwarrantable is done to that right, as, for instance, if 
the vendor resell] when he ought not. the buyer may bring al 
special action for the injury sustained by such wrongful sale, and 
recover damages to the extent of such injury; but he can main- 
tai no action in which right of property and right of possession 
are both requisite, and trover is an action of that description. 
In the case before us it has turned out that the mjury to the 
plaintiffs’ right of property, by the unauthorized sale of the de- 
fondant, was to the full value of the goods; vet. as the conver- 
sion by that sale was committed before the plaintiffs were enti- 
tled to the possession, they cannot have this reme ‘dy. 
Per CturraM. Judgment reversed. and renire de nore, 


Cited: Wentz vr. Fincher. 84 N. C., 299. 
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(56) 
MICHAEL VT. WALL v. MALACIIT B. ROBINSON, 


1. Phe act of 1807, giving a right to one surety to recover at law his 
ratable proportion of the debt of the principal. does not enlarge 
the rights of the surety who pays the debt, nor deprive the co- 
surety of any just grounds of defense which would before have 
been available to him in equity. 

2. The only exception is that. from the necessity of the case, the Court 
of Law cannot take cognizance of the complicated case of one or 
more of the sureties at law. when they exceed two. but that it 
restricts the recovery to an aliquot part of the debt. according to 
the number of sureties. 

>. When two or more embark in the cohnunon risk of being sureties 
for another, and one of them subsequently obtains from the princi- 
puul an indemnity or counter-security to apy extent, if inures to 
the benefit of all. 

4. Where A, a surety for B. received from B his (As) debe. and A was 
to pay to Boa debt to Which A was surety. and afterwards it be- 
ing discovered that A was surety for other debts of B, and it was 
then ngreed that A should pay those other debts. as well as the 
first. pro rufa in proportion to the debt he had owed Bi and ©, 
heing a cosurety with A in the first debt, also received a certain 
stun from B in discharge from his Hability. and A had to discharge 
the whole of the first debt: /feld, that A was entitled to recover 
from C the sum so received by him from B. 


Appear from the Superior Court of Law of Carrerer, at Fall 
Term, 1847, Burley, J., presiding. 

This is an action of asswmepsil and was tried on the gener: al 
issue. The case appeared to be as follows: 

The plaintiff and defendant were cosureties for Jesse W. Lec 
ina promissory note to Peter Pelletier for $497.25. The plain- 
tiff was indebted to Lee on a note $492.30, payable 20 March, 
1840. After those notes had fallen due, it was ascertained that 
Lee was unable to pay all his debts, and was insolvent; and it 
was agreed between liu and Hall that the former should sur- 
render to the latter his note for $492.30, and that he (Hall) 
should pay the amount due on it in discharge of the debt 
to Pelletier, and Lee timmediately delivered to Hall his (57 ) 
note. ; 

At that time Hall was also the surety for Lee for a debt of 
$114.05 to Moore & Jackson, and a cosurety with three other 
persons in a note of $1,000, held by one of the banks; and, 
shortly after, having received Ins note from Lee, the plaintiff 
ascertained that these latter debts were subsisting, and that he 
would be liable on them; and in consequence thereof he came 
to a new agreement with Lee on 15 September, 1840, that the 
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sum due on Hall’s note should be apphed, pro rata. to the debt 
to Pelletier and the other debts for which the plaintiff was a 
surety as aforesaid. On 16 September, 1840, Robinson, the de- 
fendant, received effects from Lee to the value of $128.20, and 
gave Lee his engagement to pay that sum on the debt to Pelle- 
tier. Afterwards Hall was compelled by execution to pay Pel- 
letier his whole debt, principal, interest, and costs; and then he 
brought this suit for contribution. 

The court instructed the jury that after deducting a pro ratu 
share of Hall’s debts to Lee, the plaintiff was entitled to recover 
one-half of the residue of the sum paid to Pelletier, and also 
one-half of the sum of $128.20, which the defendant had prom- 
ised to pay on that debt. The jury found, accordingly, for the 
plaintiff, and assessed the damages to $238.97, and from the 
judginent the defendant appealed. 


J. iH. Bryan for plaintiff. 
No counsel for defendant. 


Rerrix, C.J. The Court is of opinion that the jury was uot 
properly instructed. It seems clear that the plaintiff was enti- 
tled to recover the whole of the sum received from Lee by the 
defendant. It is a fund provided by the principal for the pay- 

ment of his debt, which the defendant undertook to pay 

debt. Tt is true the slaantit had before tee) from 
the principal a sum nearly, if not quite, sufficient to discharge 
the debt, and that he reecived it for that purpose; and it was 
insisted for the defeudant that, as between the plaintiff and hin, 
the debt was to be considered as paid from the time the plaintiff 
received that fund, and, therefore, that the plaintiff could not 
recover anything, unless it might be one-half of the excess, if 
any, of the amount due on the note to Pelletier over that due on 
the note of Hall to Lee. Although that might have been the 
result had the case stood on the first transaction between Lee 
and Hall, vet it cannot be admitted when that and the subse- 
quent transactions are considered together. For, though it may 
be true that Lee and Hall, after appropriating the money im 
Hall’s hands to the debt to Pelletier, could not change its desti- 
nation, to the prejudice of the defendant, vet before it was paid 
to Pelletier it was certainly competent to them to deal with it 
as suited themselves, as far as such dealing did not affect the 
uiterest of third persons. Now, the agreement to divert to other 
purposes a part of the fund held by Hall could not prejudice the 
defendant, if its place was supplied by the deposit of an equal 


oe 


N.C] DECEMBER TERM, 1847. 


HaLtn +. ROBINSON, 


fund in his own hands. ‘To the extent of the sum received by 
the defendant the agreement for applying a part of the debt of 
Hall to the satisfaction of other debts for which he was bound 
was rendered a just and proper agreement, and the plaintiff did, 
and could do, no wrong to the defendant in so applying that 
part. That left in his hands, applicable to Pelletier’s debt, 
$128.20 less than he paid on it, and he might have his action 
against Lee therefor; and as the plaintiff cannot effectually 
recover against him, this action lies against the defendant, who 
received that. sum for this debt, and cannot in conscience, and 
ought not in law, to keep it. 

But the Court is further of opinion that the reeovery (59 ) 
was right in respect only of that sum of $128.20, and 
beyond that is erroneous. 

Before the act of 1807 the remedy between cosureties was in 
equity only. That act does not enlarge the rights of the surety 
who pays the debt nor deprive the cosurety of any just grounds 
of defense which would before have been available to him. It 
was intended merely to change the jurisdiction, or, rather, to 
enlarge that of the courts of lew aiot upon any arbitrary prin- 
ciple, but, for the amendment of the law, giving a less expensive 
and more expeditious remedy by action in addition to that given 
in equity. As far as the ere is concurrent the right of 
recovery and of defense should be the saine in both courts. It 
has been held, indeed, that, from the necessity arising out of 
the imperfection of the jurisdiction of a court of law, the act 
cannot be extended to the complicated case of the insolvency of 
one or more of the sureties, when they exceed two, but that it 
restricts the recovery to an aliquot Den of the debt, according to 
the number of the sureties. Powell +. Matthis, 26 N. C., 83. 
It does not, then, carry the legal to the extent of the equitable 
remedy, in some cases. But in no case was it meant to carry it 
further, so as to make one surety responsible to another in an 
action at law when there would not be a decree against him in 
equity. Indeed, the aet expressly adopts one of the most lmipor- 
tant principles of equity respecting the recourse of one surety 
on another, which is, that it shall not be had unless the prinei- 
pal be insolvent ; and by providing that the plaintiff nay recover 
a just and ratable proportion of the sum paid by him, leaves it 
to the courts, under the particular circumstances, to determine 
what that is, upon the principles of right and justice. Of course, 
the construction must be that the act had reference to those 
known principles which had before been apphed between parties 
standing in this relation; and the action is therefore to be 
treated as an equitable. one, in which nothing ean be ( 60 ) 
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recovered but what ex eguo et bono the defendant onght to pay, 
as far as his defenses are, in their nature, examinable in a court 
of law. 

Having arrived at the foregoing conclusion, it is not dificult 
to adjust the right and habicnes. of these parties. The rehef 
between cosureties in equity proceeds upon the maxim that 
equality is equity, and that maxim is but a principle of the 
simplest natural justice. It is a plain corollary from ir that 
wheu two or more embark in the common risk of being sureties 
for another, and one of them subsequently obtains from the 
principal an indemnity or counter-security to any extent, 1t 
inures to the benefit of all. The risk and the relief ought to be 
coextensive. Woore v. Moore, 15 N. C., 358; (eregory. r. Mur- 
rell, 37 N. C., 283. To the extent of the fund in Hall’s hands, 
and applicable to it, the debt to Pelletier is to be considered as 
discharged, as between these parties, and the plaintiff with that 
sum in his hands ought not to raise the money froin the defend- 
ant. Aerns rv. Chambers, 88 N. C., 577, Tt, therefore, there 
had been ae the first agreement between Hall and Lec, it is 
clear the plaintiff could not recover in respect of as much of the 
money paid by him as his own debt covered. It is next to be 
considered whether the second agreement between those persons 
altered the rights of the present parties, as between themselves. 
The opinion has been already given that the defendant by receiv- 
ing effects from Lee rendered himself liable, pro tanto, for the 
debt to Pelletier. and to an equal extent put it in the power of 
Lee and Hall to appropriate the fund held by Hall to other 
purposes. But the agreement between Lee and Hall could not 
per se have that effect, nor bind the present defendant further 
than, by his own consent or act, he should bind himself. As far 
us it affected their own interest, Hall and Lee were competent 
to make the arrangement thev did. But they were not compe- 

tent to nace it, as far as it affected the defendant, with- 
(61) out his concurrence. Tt is to be recollected that the in- 

demnity, as soon as it was obtained, inured to the benefit 
of both sureties. It was precisely the same as if it had been 
expressly declared to be for their joint benefit. [f it had been so 
declared no one would argue that one of them could deal with 
it to his own advantage and to the prejndice of the other, with- 
out consulting him. It was held in Kerns v. Chambers that the 
eosurety had the right to be consulted, and that the other, by 
holding up the security unreasonably and for his own purposes, 
without the assent of the former, made the sceurity his own, 
and could not proceed to sell the cosurety’s property. The 
surety who gets a counter-security into his hands is, in respect 
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to a remedy against a cosurety, exactly on a footing with a ered- 
itor who gets an additional security, in respect of his remedy 
against a surety for the debt. The same reasoning applies 
equally to both. Giving a collateral security upon the property 
of the principal devotes that property to the payiment of the 
debt, aud the surety has an interest in it immediately, as well 
as the creditor; and it follows that the creditor cannot willfully 
discharge 1t or deprive a surety of the benefit of it, even for the 
purpose of letting in another debt of lis own. Cooper v. Wil- 
cox, 19 N. C., 90; Velson «. Williams, 7b., 118; Smith +. Me- 
Leod, 38 N. €., 390. In like manner one surety, who gets an 
indemnity, is a trustee for a cosurety, and cannot deal with the 
fund to his prejudice without his consent. These cases are like 
all others in which one man undertakes to dispose of the prop- 
erty of another. He cannot do it without the owner’s authority. 
Upon these equitable principles it is clear the plaintiff ought not 
to recover more than the defendant is lable for in respect of the 
sum received by him from Lee. 

Those equitable principles have been already incorporated 
into the law of this case by an enue: In an action founded 
on the statute. Fagan v. Jucochs, 15 N. C., 263. The 
principal there made an assigninent of effects in trust to ( 62 ) 
indemnify the plaintiff, and upwards of half the debt was 
discharged by the proceeds of those oo and then the plain- 
tiff, having been compelled to pay a part of the residue of the 
debt, era his action against his cosurety to recover back 
what he had paid, although the defendant had paid more of the 
residue than the plaintiff had. It was held, on these grounds. 
that the plaintiff could not recover, because the sum raised out 
of the effects assigned was not, within the meaning of the law, 
paid by the plaintiff, but by the debtor himself, and discharged 
the debt, pro tanto, in exoneration of all the sureties. Trideed, 
when one attentively considers the act it is apparent upon its 
own terms, without invoking the doctrine of equity, that each of 
these sureties is entitled to the bencfit of the fund in the hands 
of the other, as far as it is necessary to his indemnity. For, 
how can this plaintiff allege that Lee was insolvent, and for that 
reason that he was obliged to pay this money, and cannot recover 
it baek, when in fact he has securities belonging to the principal 
to the value of the debt? When the act speaks of the insolyeneyv 
of the principal, which creates the right of contribution hetween 
his sureties, it docs not mean a general insolvency, whereby the 
principal may be unable to pay all his debts, for that does not 
concern the sureties for a particular debt, provided the prin- 
cipal pays or secures that debt. As far as he pays or secures 
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the debt for which they are bound, he cannot be called insolvent 
within the sense of the Legislature, so as to give one ot the 
sureties an action agalust the other. But here the case is sim- 
pler than if the principal had provided collateral securities for 
the indemnity of his sureties. It is as simple as it can be, being 
a case in which money was put into the hands of one and effects 
of a certain value sold to the other, and engagements given by 
them to pay those several amounts on the debt for w hich thev 
were bound. To those amounts the pen and the de- 
(63 ) fendant, respectively, thereby became the real debtors, 
as between themselves, and therefore, pro te: the one 
ought not to recover from the other. 
PER CURIAM: Judgment reversed, and renire de novo. 


Cited: Pool v. Wilhams, post, 288; Draughan v. Bunting, 
81 N. C., 14; Parham v. Green, 64 C., 487; Threadgill vr. 
McLendon, 76N.C. 27; Mason v. Wilson, 84 N.C. a4; Comers, 
ve. Nichols, 181 N. C., 504. 


JAMES W. HARDING v. HENRY SPIVEY. 


1. A fieri facias binds property from its fesfe. and this lien is contin- 
ued if regular alias writs of fi. fa. are issued. 


te 
: 


Therefore. where a fier’ faetes issued against one who was a joint 
owner of slaves with others, and afterwards. upon the petition of 
al the joint owners, the slaves were directed by a court of compe- 
tent jurisdiction to be sold for a division and under that order 
were sold, the lien of the sheriff. acting under the original and 
alias fi. fus.. was not divested, but he had a right still to sell the 
vndivided interest ef the defendant in his executious. 

3, It never was meant. by the acts of our Legislature in directing the 

mode of proceeding for the partition of slaves. to interfere with 

the just vights of persous not parties to the proceeding for purti- 
tion, whether arising upon a claim of property by adverse title 
or upon the lien of a creditors execution. 


Appear from the Superior Court of Law of Nortuampron, 
at Fall Term, 1847, Battle, J.. presiding. 
(64) The action is trespass for taking and selling four negro 
slaves; and the defendant justified, as the Sheriff of 
Northampton County, under the execution hereinafter men- 
tioned. On the trial the case was agreed to be as follows: 
The plaintiff, one Archelaus Tisdale, and other persons were 
tenants in common of the slaves, and at the County Court of 
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Northampton, held on the first Monday of March, 1842, they 
filed their petition for partition, and to that end for a sale of 
the slaves; and the sale was decreed accordingly, and the present 
plaintiff appointed the commissioner to make it. On 2 April 
next following the slaves were sold by the plaintiff and bid off 
by one Willian Harding, at the request and as the agent of the 
plaintiff, and on 15 April William Warding made a conveyance 
of them to the plaintiff. At the next term of the court, held the 
first Monday of June, the plaintiff reported the sale te Wilham 
Harding. On the third Monday of March, 1842, George Cooper 
obtained a judgment in the Superior Court of Nash County 
against Archelaus Tisdale, and issued thereon a fieri facias, 
tested of that day and direeted to the Sheriff of Northampton, 
which was, on 17 April, 1842, delivered to the defendant, then 
the sheriff, and was returned nulla bona. -Llas and pliries 
writs of fi. fa. regularly issued from term to term on the judg- 
ment, on all of which the sheriff returned nulla bona. until the 
Jast, and on it he seized the negroes im question and sold the 
share of said Tisdale therein—the plaintiff forbidding him to 
do so, and claiming the negroes as his. 

At June Term, 1842, of the County Court George Cooper 
apphed to have the bonds for the purehase money deposited 1 
court and for an order that the debt to him due on his judgment, 
and the execution then in the sheriff’s hands, should be satisfied 
out of Tisdale’s share of the bonds, when collected. At the same 
term the present plaintiff opposed the motion and claimed 
that share of the bonds under a purchase and assignment ( 65 ) 
from Tisdale. At September Term following the sale 
was confirmed without objection, aud at September Term, 1843, 
the County Court (after a decision upon appeal by the Supreme 
Cowrt) ordered the money to be paid to the several tenants in 
common, and the share of Tisdale to the present plaintiff. After 
that the sheriff made the sale, for which this action is brought. 

The parties agreed that, if upon this case the court should 
be of opinion for the plaintiff, judgment should be entered for 
$190.35, and if otherwise, then a nonsuit should be entered. 
The presiding judge held that the plaintiff was entitled to re- 
eover, and he had judgment accordingly, and the defendant 
appealed. 


No counsel for plaintiff. 
BR. F. Moore for defendant. 


Rvrrixn, C. J. The case turns upon the operation of the 
original fiery facias. For if that created a hen on this property 
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it was preserved by the alas writs which regularly issued, and 
related to the teste of the first writ. Brassfield v. Whitaker, 11 
N. C., 309; Arrington v. Sledge. 13 N. C., 359. This is so even 
against another execution. J arborough v. Bank, 13 N. C., 28. 
That a fiert facias binds the property of the debtor so as to 
avoid any alienation by him after the teste is, as a general rule, 
so undoubtedly true as to need no authority to support it. The 
cases, however, of Stamps cv. /rwine, 9 N. C., 232, and Finley 
ed, 20 Nw 307, may be inentioned, in which the point was 
diccus decided in ejectment and trover; and there are many 
other cases, both here and in England, at common law. It lies, 
then, on the plaintiff to show an exception to the rule which 
will cover this case. No direct decision has been adduced to 
support such an exception, nor, as it seems to us, any reasons 

offered on which it can be established. The most plaus- 
( 66) ible mode of putting the argument is that both sales, that 

under the decree for partition and that under the execu- 
tion, are judicial sales; and, therefore, that the former, having 
been first ordered and first made, must be held effectual. Tt is 
true that in some instances of sales under the process of the law 
that which is first made will, for that reason, be upheld. For 
example, 1f property be taken under one feri facias, and then 
another of prior teste come to the sheriff’s hands, it is his duty 
to sell and apply the money to that of the elder teste; yet, if 
there had been a sale under the execution of the younger teste, 
before the other was dehvered, the sale would be good and the 
inoney applicable to the writ on which it was raised. Navy, if 
the creditor in an execution of older teste deliver it to the sher- 
iff, but by directions to him prevents it from being acted on, it 
will not hinder the sheriff from proceeding to sell the debtor’s 
property under a junior execution and applying the proceeds to 
Mt: ‘Green tl olson. ON. Cy 309. Palmer eC lark. Ta Cs 
354. In those cases, however, it is to be remarked that there 
are the meritorious claims of creditors on both sides. Tf one 
of them will not sue out his execution, or will not sell on it, 
another ought not to be hindered from doing so, but he shall be 
at liberty to sell, and a purchaser under his exceution is armed 
with the rights of the creditor and gains a title which the other 
creditor cannot defeat by his execution of older teste. The 
reason of that is that the law will not allow its process of execu- 
tion to be obstructed, even by a like process, on which the party 
will not act; and therefore it holds it to be a fraud in a creditor 
who is entitled to a preterable execution if he uses it to protect 
the debtor’s property from other executions, instead of raising 
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his own debt, by a sale, and leaving the residue of the property 
accessible to others. Pulimer v. Clark, supra; Ricks v. Blount, 
15 N. C., 128. But this reasoning has no applheation to an 
alienation by the debtor limself, for that, ou the other 

hand, is considered a fraud by the debtor, as tending to ( 67 ) 
defeat the process of the law for the recovery of jude- 

ment debts; and the purchaser is regarded in hke manner, be- 
cause, from necessity, the rule as to him is caveat emptor. Fin- 
leyv. Smith, 24 N. C., 225. That may work a hardship in cases 
of actual innocence in the purchaser.  Tenee, the law was altered 
in England by the statute of frauds. But, it may be remarked, 
that even changes only the period to which the lien relates from 
the teste to the deliver y of the writ—still creating a hen before 
the seizure of the property, and, therefore, still applving the 
maxim. caveat emptor. But we have no such statute, and the 
common law is still m foree. Then, the mquiry is, whether a 
sale of this kind, though made under the authority of a decree, 
is, In respect of an execution, to be treated as 1f it were a sale 
under execution, or is to be regarded as an alienation by the 
party. It seems to the Court that it cannot be hkened to the 
sales under execution of which we have been spe: aking, but that 
it partakes essentially of the latter character. There is, by the 
decree, no recovery of the property by one person from another, 
nor is there a sale for the benefit of a ereditor, W hereby the pr op- 
erty or its value is taken in gneito. But the whole proceeding 
is at the instance of the owner , and for his benefit in effecting 
partition. It is im reality but a mode of sale by the owner hime 
self. Smith v. Brittain, 88 N.C., 347. If the owners be all of 
age, they can sell of themselves, and such a sale, thoueh for the 
purpose of division, would not impair the hen of a fer faccus. 
The act (Rey. Stat., eh. 85, sees. 18, 19) was only intended to 
meet the inconveniences of the disability or obstinuey of some 
of the tenants, and facilitate the conveyance to a purchaser. 
It was never incant to interfere with the first rights of persons 
not parties to the proceeding for partition, whether arising upon 
a claim of property by adverse title or upon the lien of a cred- 
itor’s execution. [or the decree for the sale does not 

profess in itself to divest the title out of the parties, but (68 ) 
simply to order the sale of the thing as their property. 

Nor does it profess to guarantee the title, but, in the words of 
the act, the sale is only to pass “such title, interest and estate in 
the negro or chattel sold as the joint tenants or tenants in com- 
mon had,” and, of course, under the hens or encumbrances and 
in the plight in which they had it. It would be very mischievous 
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if an owner of property, belonging to more than one, should be 
declared able to exempt his share from execution and immediate 
sale by exhibiting a petition for partition and procuring a decree 
for a sale for that purpose. It would open a wide door for 
frauds on executions. On the other hand, but little hardship is 
imposed on the purchaser by treating this as the party’s own 
alienation in law, as it substantially is in point of fact. The 
contract is not conclusive until it be reported and confirmed by 
the court, for the want of an objection or of a sufficient objection 
to it. This gives the purchaser, in almost every instance, the 
certain opportunity of knowing before the sale is finally closed 
whether there is an execution of a teste that would overreach his 
purchase; and if there be, he may have the contract rescinded. 
This plaintiff, indeed, had knowledge of the execution, and acted 
with his eyes open. But the opinion does not depend on that 
circumstance, but solely on the hen of the fiers facitas. As the 
plaintiff’s knowledge of the execution did not add to its force 
against him, so, on the other hand, the confirmation of the sale, 
with the knowledge and without the opposition of Cooper, did 
not impair the efficacy of his writ. The Court has already 
decided, Hx parte Harding, 25 N. C., 320, that Cooper could 
not mtervene in that proceeding, and, therefore, he could not 
object to the confirmation. Moreover, if that were otherwise, 
the sheriff might still insist on the justification to hinself, by 
virtue of the writs in his hands. 
{t is also, perhaps, proper to advert to the case of a decree for 
the sale of a lunatic estate, which it was held in Latham 
(69) rv. Wiswall, 87 N. C., 294, would prevent a creditor from 
taking the property under an execution of a teste subse- 
quent to the date of the decree. It may be observed first, that 
there is a distinction between that case and the present, in this: 
that there it was found necessary to restrain the creditor by in- 
junction, which implies that he had the right at law to proceed on 
his execution. But the inaterial difference is that the jurisdiction 
of the Court of Equity is peculiar over the property of idiots 
and lunaties, and that it is the duty of the court to dispose of it 
or sell it as may be deemed the most advantageous for the sup- 
port of the owner and his family and the payment of his debts. 
The decree for sale is, therefore, in effect a proceeding im rem 
for the benefit of creditors, as well as of the helpless debtor; 
and for both reasons the Chancellor is bound to sustain his de- 
cree, and the proceedings under it, against an attempt to render 
them ineffectual and frustrate the administering of the effects 
under the directions of the court. 
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Per Curtam. Judgment reversed, and judgment of nonsuit, 
according to the agreement. 


Cited: McIver vu, seeks 60 N. ©., 607; Horton v. MeCall, 
66 N.C., 162; Sawyer . “. Bray, 102 N. C., 84; Alsop ve. Moseley, 
104 N. C., 63. 


(70) 
DEN ON DEMISE OF WILLIE JONES eT an. ve. GUILFORD LEWIS 


1. A court of record has a discretionary right to amend its records at 
any the, wave pro tune, and it is the duty of the clerk not simply 
to enter such order of amendment. but actually fo make the 
durendiment, as directed by the court. 


iy 


The law points out no specific mode in which a sheriff shall con- 
duct his sales on executions, but he is bound by general principles 
to sell the property levied on in such a way as will probably raise 
the most money. 


* Where a sheriff had an execution against two persons, each owning 
wn undivided fifth part of a tract of land, and he sold both their 
interests at one bid: /7eld, that this sale was not void in law. bit. 
if objected to. should have been left to a jury to determine, as a 
Inatter of fact. whether the sale was properly conducted or not. 

4. Where a deed from a husband and wife for the real estate of the 

wife had on it only the following certificate from the Clerk of the 

* County Court as to its execution, to wit: “The private examina- 

tion of Il. J.. wife of J.C. J.. taken by Charles A. T1ill. a member 
of the court. which being satisfactory, it is ordered to be re- 
corded,” and signed °C. A. Till J.P. and a proof of the execu- 
tion of the deed by the subscribing witness and an order of regis- 
tration: Held, that the jiuterest of the wife in the lands did not 
Pass, 


Apprkat from the Superior Court of Law of FRANKLIN, at 
Fall Term, 1847, Battle, J., presiding. 

The plaintiff’s ‘ase, as alleged, i is as follows: Hixie Jones died 
in 1823, seized and possessed of the premises in dispute, leaving 
five children, to wit: Wilhe Jones, Lydia Witcher, Eliza Jones, 
John C. Jones and Atlas Jones. He claims three undivided 
fifth parts as lessee of the three first-named children, and two 
undivided fifth parts as lessee of Jesse Person. To show and 
make out the title of Jesse Person, the plaimtiff gave im 
evidenee the transeripts of several judgments in the ( 71 ) 
County Court of Franklin at the instance of several per- 
sons against John C. Jones, and the transcripts of several judg- 
ments mn favor of several plaintiffs against Atlas Jones. <All 
of these judgments were rendered on attachinents but one against 


G1 


LN. THLE SC PREALE COURT. [ 30 


JONES wu. LEWIS. 


John C. Jones. Executions issued and were, by the sheriff, 
levied on the undivided interests of John C. and Atlas Jones in 
the premises, which consisted of several tracts. The land was 
sold under all the executions, and at the sale each tract was set 
up separately, and the interest of the defendant sold in it at one 
bid. Jesse Person was the purchaser, and to him the sheriff 
executed a deed. 

The judgments upon all the attachments were taken by de- 
fault, and in all but two against John C. Jones and one against 
Atlas, the attachments pointed out no time or place for the 
appearance of the defendants. And after the istitution of this 
suit the County Court amended the attachments so as to make 
them regular. The defendant also claimed title to the premises 
by a conveyance from Hixie Jones and her husband, James C. 
Jones, who died in January, 1844. This deed was offered in 
evidence, and upon it is the following endorsement: “The pri- 
yate examination of Hixie Jones, ite. of James C. Jones, taken 
by Charles A. Hill, 2 member of the court, which being satisfac- 
torv, it is ordered to be recorded; sioned, C. A. Hill, J. P. 
Mareh Term, 1828, Court of Pleas and Quarter Sessions.” Af- 
ter this, but at the same term of the court, is the clerk’s certifi- 

rate of the probate of the deed, by William Arendel, one of the 
subscribing witnesses, and an order of registration. The de- 
fendant objected that the attachments were ord by reason of the 
defects already mentioned, and also that the sales under the 
attachments were not regular. Under the charge of the court 
the jury found a verdict for the plaintiffs. and the defendant 
appealed, 


(72) No counsel for plaintiffs im this Court. 
IW. T. Haywood, G@, W. Haywood aud H. W. Afiller 
for defendant. 


Nasu, J. The objection cannot avail the defendant. We 
have been so repeatedly called on to express our opinion upon 
this subject that we had hoped it would have been » ae known 
to the profession. The language of the Court 117 8. TAG; 
27 N. C.; 204, 1s emphatic—“the power resides in every court 
to amend the entry on its minutes, or the records of its orders 
and judgments, rune pro tunc, and that no court could inciden- 
tally question the verity of the record as amended.” When the 
amendment is ordered it.js the duty of the clerk to obey the 
order, not by entering it on the record to be amended, but alter- 
ing the record itself, so as to answer to the amendment, and, 
when so amended, it stands as if it never had been defective. 
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When, therefore, the clerk gives a transeript of the record it 
must be so amended, exclusive of the order; and if he sets forth 
in the transcript when*and how he altered it, it 1s surplusage, 
being uo part of that record. We must take the record to be as 
it is certified to us by the proper officer; we are not at lberty 
to look beyond it to inquire how it came to be as it is. Gallo- 
way v. McKeethan, 27 N. C., 12. 

The second objection is that the interests of John C. and 
Atlas Jones in the land were sold at one bid, instead otf being 
sold separately. There is no allegation of fraud in the trans- 
action, nor is there any complaint » on the part of the owners of 
the land that their interests have been injured by the mode 
pursued. We admit it is unusual, but we do not see that it is 
therefore contrary to law. The law points out no specific mode 
in which a sheriff shall conduct the sale, but he is bound, Pe 
general principles, to sell the property levied on in sueh way as 
will probably raise the most money. The office of sheriff is a 
lighly responsible one, and much discretion mnst, in many 
eases, be allowed him. In this ease Jolbn C. and Atlas ( 73 ) 
Jones were owners of two undivided fifths of the lands 
sold; it might have been beneficial to them to have their re- 
spective interest sold by the same bid; the land thereby might 
have produced more, But this was a question of fact which, if 
pertinent to the case, ought to have been submitted to the jury. 
and we cannot say, as a matter of law, that the sale, for that 
case, 1s absolutely void. After the sale the owners were cach 
entitled to one-half of the proceeds, and it was the duty of the 
sheriff to have applied the money to the executions accordingly. 
Wilson v. Twitty, 10 N. CL, 44; Thompson v. Hodges, ib. 51; 
Daris v. Abbott, 25 N. C., 139. Tt is admitted by the defense 
that the land was liable to be sold under the executions, the 
objections to the amendment of the attachments and the one we 
are now considering being removed. The owners of the land 
do net complain, ind the purchaser is seeking to enforce his 
rights under it. 

This brings us to the Jast objection nade by the defendant to 
the plaintifP’s right of recovery. He alleges the title to be in 
himself, and, to prove it, produced on the trial a deed from 
Hixie Jones and her husband, James C. Jones, to one Harrison, 
under whom he claims. It is admitted that without a private 
examination of a feme covert had in one of the modes pointed 
out by the act of the General Assembly, her deed conveys no 
estate m her lands. In Burgess vr. Wilson, 13 N. C., 306, the 
manner in which, in every case, the private examination is to 
be conducted is so fully and distinetly pointed out that we con- 
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tent ourselves by referring to it. The very point we are now 
called on to decide is settled in that case, that when the wife is 
capable of attending court the deed shall be acknowledged by 
both husband and wife in court, and then the wife be privily 
examined by some one of that court. In the case before us Mrs. 
Jones was present, but there was no acknowledgment of the 
execution of the deed in court, either by her or her hus- 
(74) band. Nor, indeed, as far as the certificates or the con- 
veyance show, does 1t appear she ever has legally acknowl- 
edged the execution of the deed or been privily examined as 
required. Lucas r. Cobb, 18 N. C., 228. It is void, and con- 
veyed to Harrison no estate in the land, and the defendant’s 
claim under it is of no avail. 
Per Crriam. Judgment affirmed. 


Cited: Freeman v. Morris, 44 N. C., 289; Bevan v. Bird, 48 
N.C., 398; McDowell +. McDowell, 92 N. C., 230; McCanless 
vr. Mhinchum, 98 N. C., 364. 


BENJAMIN BROOKSHIRE vo. WILEY BROOKSHIRE. 


—_ 


. A power of attorney, though under seal, may be revoked by parol. 

2. A plaintiff in an action of a@ssianpsit cannot be nonsuited. though 
the verdict of the jury is for less than $60, if he files an affidavit 
in the words of the act of Assembly. Rev. St.. ch. 31. sec, 42. “that 
the sum for which his suit is brought" (being over S60) “is 
really due, but for want of proof he cannot inake recovery.” 

% What number of witnesses shall be taxed for a party who recovers 

is a matter of discretion in the court below. and cannot be re- 

viewed in the Supreme Court. 


Appeat from the Superior Court of Law of Ranpoupn, at 
Fall Term, 1847, Bazley. .J., presiding. 
This was an action of assumpstt brought in the Superior 
Court of Randolph. 
The following was the case: The plaintiff was employed by 
the defendant and others, as an agent to go to Alabama and 
settle the estate of their brother and receive from the 
(75 ) executor his share thereof, and bring it to this State. 
The appointment of the plaintiff was by deed. He made 
one trip, and after returning home he made a second, when he 
was shown by the executor a letter from the defendant revoking 
the power, before given, so far as he was concerned. The action 
was brought to recover the defendant’s aliquot portion of the 


64 


a DECEMBER TIERAL, Is4i. 


BROOKSTITRE wv, BROOKSHIRE. 


expenses of both trips, and also the cominissions of 10 per cent 
on the distributive aie of the defendant. It was admitted bv 
the defendant that he was bound for one-sixth part of the ex- 
penses of the first trip, but insisted he was bound for no part of 
the second, as upon the return of the plaintiff he had revoked 
the power of attorney by parol. There was contradictory evi- 
dence of the parol revocation. On the part of the q aintiff it 
was contended that the power under which he aie bemg an 
instrument under seal, it could not be revoked but by an instru- 
ment of equal dignity, and that, therefore, whether the revoca- 
tion was attempted by parol after the termination of the first 
trip, or by the letter upon his return to Alabama, it was equally 
inoperative, and he was entitled to recover the defendant’s share 
of the expenses of both trips. 

Ifis Honor charged the jury that if they belheved there was 
a parol revocation of the power of attorney before the plaintiff 
started upon the second trip to Alabama, they should allow damn- 
ages to the amount of one-sixth of the expenses of the first trip; 
and if they should find that there was no revocation before the 
plaintiff left on the second trip, but that the power was revoked 
by letter after he reached Alabama, in that ease they should al 
low damages for the expenses of the first trip, and also for his 
expenses in going to Alabama the second time, but not his ex- 
penses home, 

The jury returned a verdict for $43.16, being the defendant’s 
share of the expenses of the first trip and his share of his ex- 
penses out, the second. The defendant then moved to nonsuit 
the plaintiff, whereupon the plaintiff filed an afhdavit, 
under the act of Assembly, Rev. St., ch. 31, sec. £2, set- ( 76 ) 
ting forth that the sum of $152, for which his suit was 
instituted, was justly due hin from the defendant, but that he 
had failed to recover said sum for the want of proof of the 
amount reallv due. The court refused the motion. .\ motion 
was then made by the defendant to tax the plainnff with such 
of his witnesses (there being in all twenty-three) as were not 
necessary to prove his account, and sueh as were examined as to 
the commissions. The motion was refused. upon the ground 
that they all were examined and testified to some material fact. 

The plaintiff then moved for a new trial for misdirection of 
the judge in charging the jury that the power of attorney could 
be revoked by parol or a letter. This motion was also over- 
ruled, and both parties appealed. 


J. H. Haughton for plaintiff. 
Iredell for defendant. 
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Nasu, J. It is not denied by the plaintiff that, in this case, 
if was within the power of the defendant to put an end to his 
agency by revoking his authority. Indeed, this is a doctrine so 
consonant with justice and common sense that it requires no 
reasoning to prove it. But he contends that it is a maxim of 
the common law that every instrument must be revoked by one 
of equal dignity. It is true an instrument under seal cannot 
be released or discharged by an instrument not under seal or by 
parol, but we do not consider the rule as applicable to the revoca- 
tion of powers of attorney, especially to such an one as we are 
now considering. The authority of an agent 1s conferred at the 
mere will of his principal, and is to be executed for his benefit ; 
the principal, therefore, has the right to put an end to the 
agency whenever he pleases, and the agent has no right to insist 
upon acting when the confidence at first reposed in him is with- 

drawn. In this case it was not necessary to enable the 
(77) plaintiff to execute lus agency that his power should be 

under seal; one by parol, or by writing of any kind, would 
have been sufficient; it certainly cannot require more form to 
revoke the power than to create it. Mr. Story, in his treatise 
on agency, page 606, lays it down that the revocation of a power 
may be by a direet t and formal declaration publicly made known, 
or by an informal writing, or by parol, or it may be implied 
from cireumstances, and he nowhere intimates, nor do any of 
the authorities we have looked into, that when the power is ere- 
ated by deed it mmust be revoked by deed. And, as was before 
remarked, the nature of the connection between the principal 
and the agent seems to be at war with such a principle. It is 
stated by Mr. Story, in the same page, that an ageney may be 
revoked by implication, and all the text-writers lay down the 
same doctrine. Thus, if another agent is appointed to execute 
powers previously entrusted to some other person, it is a revo- 
cation, in general, of the power of the latter. For this propo- 
sition Mr. Story cites Copeland v. Insurance Co., 6 Pick., 198. 
In that case it was decided that a power given to one Pedrick 
to sell the interest of his principal in a vessel was revoked by a 
subsequent letier of instruction to him and the master to sell. 
As, then, an agent may be appointed by parol, and as the ap- 
pointment of a subsequent agent supersedes and revokes the 
powers previously granted to another, it follows that the power 
of the Jatter, though created by deed, may be revoked by the 
principal by parol. But the case in Pickering LOS further. 
The case does not state, in so many words, that the power 
granted to Pedrick was under seal, but the facts set forth in the 
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case show that was the fact, and, if so, is a direct authority im 
this ease. This is the only point raised in the plaintiff’s bill of 
exceptions as to the judge’ s charge. 

We presume the motion intended to be made by the 
defendant, with respect to the costs, was that he s hould ( 78 ) 
not be taxed in the will with more than two of the plain- 
tiff’s witnesses, to prove each fact necessary to sustain his case. 
The act of 1836, Rey. Stat., ch. 31, see. 76, after providing that 
the person in whose favor judgment shall be given shall recover 
his costs, further goes on to say, “provided that the party cast 
shall not be obliged to pay for more than two witnesses to prove 
any single fact.” The practice upon this section of the law has 
uniformly been not to throw upon the successful party the pay- 
ment of any of his witnesses, because he has testified to a fact 
already proved by two others, provided he also proves some other 
material fact. JLis Honor has certified that such was the case 
here. The defendant’s motion was therefore properly overruled 
for this reason. Besides, this Court cannot undertake to review 
decisions upon such questions. 

The defendant’s motion to nonsuit the plaintiff was properly 
overruled. The Legislature has limited the jurisdiction of the 
Superior Courts, in matters of contract, to all sums over $60, _ 
when due by open account, ete., and to $100 when due by bond, 
note, or liquidated account (Rev. Stat., ch. 31, sec. 40), and by 
the 42d section it provides that if any suit shi il] be commenced 
in anv Superior Court for a greater sum than is due, with an 
intent to evade the law, and by the verdict of a jury it shall be 
ascertained that a less sum is due to him than the Superior 
Court has jurisdiction of, it shall be the duty of the court to 
nonsuit the plaintiff, unless he files an affidavit that the sum for 
which his suit is brought is really due, but for want of proof, 
etc., he cannot make recovery; 1n which case he shall have judg- 
ment for the stm ascertained by the verdict. In this case the 
afidavit of the plaintiff, in the words of the act, was made and 
filed. 

Per Curtam. Judgment affirmed on each appeal, and each 
appellant must pay the costs of his appeal. 


Cited: Martin v. Holly, 104 N. C., 39 
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(79 ) 


WILLIAM CARRAWAY v. MOSES CON. 


1. Where a witness is equally interested on both sides he stands in- 
different. 


2. And, therefore, where the plaintiff alleged that one W was indebted 
to him and the defendant agreed to pay’ the debt: Held, that W 
was a disinterested and therefore a competent witness, 


AppEat from the Superior Court of Law of Waynes, at Fall 
Term, 1847, .Wanly, J., presiding. 

This was an action of assumpsit. The only question presented 
in the case 1s as to the competence of a witness. One William 
Westbrook, being indebted to the plaintiff, if was, as the plain- 
tiff alleges, agreed between lim and the defendant that the 
latter should pay the debt. No question is made as to the suf- 
ficiency of the consideration for the promise of the defendant or 
to its being by parol. On the trial Westbrook was tendered as a 
witness to prove the agreement between the plaintiff and the de- 
fendant. Objection was made to his competence and sustained 
by the court, and the plaintiff was nonsuited. And from the 
judgement the plaintiff appealed. 


-Mordecat for plaintiff. 
J. H. Bryan for defendant. 


Nasu, J. We think there “vas error in the opinion given by 
his Honor below. 
It is the well-settled rule that when the witness is equally in- 
terested on both sides he stands indifferent. Smith v. 
(80) Harris, 3 E. C. L., 238. There the action was for giving 
a false credit to Hollingsworth. His testimony was ob- 
jected to, on the ground that he was interested, but was received 
by the Court, as he stood indifferent, being lable to the plaintiff 
for the eoods sold if the action against the defendant failed, and 
hable to the latter if it sueceeded. Upon the same principle the 
witness was held competent in the cases of Martineau v. Wood- 
land, 12 E, C. L., 32, and in Hewitt v. Thompson, 12 E. C. L., 
178, and in Collins v. Gwynn, 23 E. C. L., 380. In Lovet v. 
_Ldams, 3 Wendell, 380, a co-obligor was held to be a competent 
witness for the plaintiff to prove the execution of the bond. In 
ee Court the same pam has been decided in the cases of Ligon 
Dunn, 28 N. C., 133, and Cummins v. Coffin, 29 N. C., 196. 
an Justice Sar age in Bank v. Hillard, 3 Cow., 160, lays down 
the rule we are discussing, very much as Lord Kenyon does. 
To apply the principle of these cases to the present. The money 
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sought to be recovered by the plaintiff was originally due from 
Westbrook, and the defendant, for a sufficient consideration, 
agreed with the plaintiff to pay it to him. Westbrook then 
stood entirely indifferent between the parties. Jf Cox paid the 
money to the plaintiff it would be either a voluntary payment 
made by him, which would give him no claim upon Westbrook 
for its return, or he would pay the money as a surety, in which 

case he would have a claim, and in neither ease was WestBrook 
an incompetent witness. If the plaintiff failed in the action 
against Cox, Westbrook was still hable to him upon the original 
contract; if he succeeded he would be liable to Cox, not only for 
the amount of the debt, but for the costs expended by him in 
this case, so that his interest lay more in defeating than in sus- 
taining the action. 

We have looked into the authorities cited by the de- 
fendant, but do not think they interfere with the prin- (81 ) 
ciple which governs this case. 

Per Crriam. Judgment rev a and venire de nove ordered, 


Cited: Gidney v. Logan, 79 N. C., 


WILLIAM T. OWEN v. GEORGE T. BARKSDALE. 


1. In order to support the title of a purebaser at an execution sale he 
must show a judgment, execution and converance to him by the 
officer by whom the sale purports to have been made. 

2. The deed of a sheviff. reciting a judgment, execution and sale. is 
not evidence of those facts. 

3. The sheriff is a coinpetent witness to prove that there was a sale. 

4, Where the sheriff's deed is an ancient one and possession has been 
held under it. a presumption of a sale may arise from the con- 
tents of the deed. 


AprraL from the Superior Court of Law of Saspson, at Fall 
Term, 1847, Caldiell, .J., presiding. 

This is an action of trespass quare claus fregit. On the 
trial, in order to show title, the plaintiff offered in evidence the 
transcript from the records of the County Court of Sampson, 
showing a judgment and rendition? exponas in behalf of Holines 
and Bunting against one Tarman Owen, and a sheriff’s deed 
covering the land in question. The defendant insisted that no 
sale being endorsed on the execution, or otherwise made 
to appear, the sheriff’s deed was not evidence of the fact. ( 82 ) 
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It was further insisted by the defendant that it did not appear 
by the sheriff’s deed, or otherwise, that any sale had been made 
by the sheriff under a venditiont exponas corresponding with 
the judgment in favor of Holmes and Bunting. The sheriff’s 
deed to the plaintiff, which is made a part of the case, recites 
as his authority for selling the land a renditiont erponas against 
Harman Owen, but does not set forth the name of the plaintiff, 
and *as for a different sum from that in the execution produced ; 
nor does it appear that any execution in the name of Holines 
and Bunting against Harman Owen ever was in the hands of the 
sheriff. The presiding judge was of opinion that, under the 
circumstances, the sheriff’s deed conveyed no title to the plain- 
tiff, who thereupon submitted to a nonsuit, and appealed. 


No counsel for plaintiff. 
Strange and W. Winslow for defendant. 


Nasu, J. In the opinion of the judge below we entirely con- 
cur, The plaintiff claims to be a purchaser at an execution sale 
made by the sheriff. In order to sustain his title, it 1s sufficient 
for him to show a judgment, execution sale and the sheriff’s 
deed. Ile did show a judgiwent in favor of Holmes and Bunt- 
Ing agaist Harnian Owen and an execution, but he has entirely 
failed to show that that execution, or any other sufficient one, 
ever was in the hands of the sheriff, or was so at the time of the 
alleged sale. The sheriff’s deed is not evidence of the fact, nor 
does it set forth that execution or any other valid one. It is 
true the recital in a sheriff’s deed is no part of it; the deed is 
good without it, and of course if he misrecite the execution under 
which he sells, or recites no execution, his sale is nevertheless 

good if, at the time he makes it, he has in his hands a 
(88) valid one. But a more serious objection to the plaintiff’s 

recovery is that there is no evidence in the case that the 
sheriff ever did make any sale of the land in dispute. When a 
sheriff reeeives an execution it is his duty to levy it, and inake 
pubhe sale of the property so levied on; he cannot deliver it to 
the plaintiff in the execution in satisfaction of his debt, nor can 
he sell it at private sale; and until he does sell it as the law 
directs his deed can convey no title to the purchaser. It is the 
judgment, execution, sale, and conveyance by him that completes 
the conversion of the property. 

There is no return upon the renditiont exponas by the sheriff 
of any sale, nor is it essential there should be. When made it is 
not conclusive on the parties, but may be controverted, and if 
omitted, may be supplied by testimony aliuwnde. The sheriff 
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himself would have been a witness to prove the ee 
Mebniire t. Dirhan 29 No. 5 Carter fo Spencers, 
Here there 1s uot the shghtest een of any sale by the choritt 
apart from his deed, nor is it shown he ever had in his hands 
any valid execution whatever. If the deed were an ancient one, 
and possession had been held under it, a presumption of a sale 
might arise from the contents of the deed. 
Per CURIAM. Judgment afirined. 


Cited: Hardin v«. Cheek, 48 N.C., er Ms S: Isler a. Andrews, 
CON ods J ONES. SCOLE- TLS, C Pn beiton v. Mue- 
Rae, 75 N. C., 500; Edwards v we i7 N.C, 295; Rollins 
v. Henry, 78 N. C., 348; Wainy vight v. Bobbitt, 127 N. C., 277. 


(84) 
THe STATE vy. WILLIASD S. PRIDGEN., 


1. Where A had possession of a tenement. consisting of a main build- 
ing and a shed attached, and locked the door of the shed in which 
he had some tools. ete, and, lenving a tennant in possession, went 
away, Intending to return: and afterwards the tenant admitted 
B into the peaceable possession of the main building: Weld. that 
3 was not indictable for a forcible entry in breaking into the 
shed and assuming possession of that. 

2, When the main body of the house ceased to be. in law. the dwelling- 
house of A. each room lost that character. 


AprEeat from the Superior Court of Law of New Hanover, 
at Fall Term, 1847, Ca/dicell, J... presiding. 

This is an indictinent at common law for a foreible entry into 
the ae ne Oe 2 one pes 


to one Heras an coutr: ae tO sell § it to ees and cove- 
nanted to convey in fee upon the payvment of the purchase 
money; and he let him into possession. After I<itechin had been 
in possession about three months a difference arose between him 
and Herring about their bargain, and the latter then conveved 
to the defendant, Pridgen. The dwelling-house contained sev- 
eral rooms in it, and there was attached to it as hed, one end 
of which was open and used as a piazza, and at the other end 
there was a room in which Kitchin kept a trunk, some tools and 
other articles. He hired a man named Caudle and his wife to 
work and cook for him, and they lived in the dwelling-house 
with Kitchin. On a particular ‘day Kitchin, being about to 
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leave home, locked the door of the shed-room and took the key. 

He then went away, leaving Caudle and his wife in the 
(85 ) house, and directing them not to let any onein. After he 

had gone the defendant came to the house with Caudle 
and another person to take possession of it, and the defendant 
was let in by Caudle and took possession without objection from 
Caudle. After he had thus taken possession he asked where 
Kitchin’s property was, and was told by Caudle that it was in 
the shed-room, and the defendant then broke open the door of 
that room and, with the assistance of Caudle, removed the things 
out of the room. 

The court instructed the jury that if Caudle was left in pos- 
session of the main body of the house, and had Ict the defendant 
into it, the defendant was not guilty on that part of the case; 
but that if Kitchin had put his property in the shed-room, and 
locked it, and carried away the key, then the breaking open the 
door of that room and taking out Kitchin’s property made the 
defendant guilty of a forcible entry on that part of the case. 
The defendant, being convicted, appealed. 


Attorney-General for the State. 
Strange for defendant. 


(86) Rvrery, C. J. The Court is not, upon this appeal of 

the defendant, called on to speak of the position first laid 
down to the jury. Perhaps its correctness might be found to 
depend much upon some inquiries of fact to be passed on by the 
jury, as to a dishonest concert of Caudle with the defendant to 
surrender to him his employer’s possession. It is the other part 
of the instruction, on which the verdict was founded, that is now 
before us. It does not seem to the Court to be correct: and on 
that ground, without considering any other point made at the 
trial, we think the verdict must be set aside. 

That part of the instruetion, taken in connection with the 
evidence and with the previous part of the charge, assumes that 
in fact and law the defendant had peaceably and justifiably 
entered the house, and was peaceably possessed of all that part 
of it which is called the main body. That being so, the defend- 
ant, we think, was not guilty of an indictable trespass in break- 
ing into the other room. That room had never been severed 
from the other parts of the house so as to make it a several 
tenement and give it a distinct character as the dwelling-house 
of Kitchin. The whole was but one dwelling-house, and it was 
the dwelling-house of Kitchin exclusively, for Caudle had no 
possession of his own, but was there merely as a servant. S. 
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Bennett, 20 N. C., 170. When the defendant had ( 87 ) 
gained peaceable admission into the house, and claiming 
as owner, and haying in fact the title, had taken actual and 
peaceable possession of the whole, except the one room, we think 
that room, though locked, cannot be treated as a distinct tene- 
ment, and as the dwelling-house, separately, of Kitchin, to which 
the new possession did not extend. Under such circumstances 
it seems clear that it could not be laid as his dwelling-house in 
an indictment for burglary by a third person. When the main 
body of the house Annee. to be, in law, the dwethng-house of 
Kitehin, each room lost that character. The whole was but one 
tenement; and when the defendant took the possession, that of 
Kitchin ceased throughout, and the defendant was not guilty 
of successive forcible entries. as from one room he entered into 
another. 

Per Curiam. Venire de novo ordered, 


Cited Watsons elk acn at NAC OH, 


FRANKLIN WW. TOOKS v. AARON FL MOSES 


1 Where on a warrant against an administrator for debt the magis- 
trate before whom it was returned made the following entry: 
“Judgment confessed to the officer by the administrator for the 
sum of. ete. April 24. 1845.° Signed by the magistrate: Feld, 
that this was a valid judgment against the administrator, 


2) One against whom a judgment before a magistrate has been ob- 
tained cannot attack that Judgment. on the ground that he was 
not duly served with process ov notified of the day and place of 
trial. But to avail himself of these objections the defendant nmiust 
impeach the judgment directly by application to the magistrate 
or to a higher tribunal to set it aside or to reverse it. 


> 


8. In this case in an aetion upon the judgment the defendant cannot 
plead plene adininistrarit, being fixed with assets by the judg- 
ment. 


Apreat from the Superior Court of Law of Wayne, at Fall 
Term, 1847, Manly, J.. presiding. 
The plaintiff issued a warrant in debt on a note against the 
defendant as the administrator of John J. Briggs, deceased. Tt 
was returned by the constable “Executed,” and the justice of the 
peace made thereon the following entry: “Judgment confessed 
to the officer by the administrator, Aaron F. Moses, for the sum 
of $15, with interest from 1 January, 1843, andeosts. 24 April, 
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1845. IL. Cogdell, J. P.” On the same paper the magistrate 
made further entry: “Execute the goods and chattels of the de- 
ceased, and sell to satisfy the above judgment and costs. 24 
April, 1845. L. Cogdell, J. P.” 

The constable returned thereon nulla bona. On 10 June, 

1847, the plaintiff brought the present writ by warrant in 
( 89 ) debt on the above, as a judgment, suggesting a devastartt, 

and seeking to recover from the defendant de bonis pro- 
prus; and, after a judgment for the plaintiff, out of court and 
appeals, the case came on to be tried in the Superior Court on 
the plea of nel debet, that there was no such judgment, and 
fully administered. 

For the defendant it was insisted that the entry on the orig- 
inal warrant of 24 April, 1845, was not a judgment by the mag- 
istrate, but siinply a memorandum of a conversation between 
him and the officer and nothing more; and, secondly, that if to 
be considered a judgment, it was not valid against the defend- 
ant, because he was not summoned to appear for trial at any 
particular time or place. The first point the court reserved by 
consent of the parties. On the other the defendant offered the 
constable who returned the warrant as a witness; and he deposed 
that he did not give the defendant notice of the time and place 
of trial, but that the reason was that, when he served the war- 
rant, the defendant told him he did not wish to attend the trial, 
and was willing a judgment should be rendered against him. 
Upon this evidence the court directed the jury to find the issues 
for the plaintiff, which was done. But the court, being after- 
wards of opinion for the defendant on the point reserved, set 
aside the verdict, and ordered a nonsuit, under the agreement, 
and the plaintiff appealed. 


Mordecat for plaintiff. 
Husted for defendant. 


Rurriy, C. J. The Court does not concur with the opinions 
given by his Honor. The proceedings before single magistrates 
are gencrally informal, and the Legislature requires that they 

shall be favorably considered, if they can be seen to be 
(90) substantially sufficient. It seems to ‘be straining this en- 

try most unreasonably when it is read as nothing more 
than a memorandum of a conversation between the magistrate 
and the constable. To what end would a memorial be made of 
such a conversation? Would the justice have thought of issu- 
ing an execution on it? Or ean we understand the justice to 
have supposed that the constable could take a confession of judg- 
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ment, to be entered by the magistrate afterwardsé Is it not 
rather to be understood that the justice meat to say that he did 
not give a judgment by default, but that the defendant confessed 
the debt to the constable, and that he, the magistrate, gave the 
judgment on the evidence of the constable? This last seems to 
the Court to be the fair and reasonable interpretation of what 
was done by the justice. The entry was intended as a judgment 
by some one, and whether the magistrate eutered 1t as the jude- 
nent of himself or of the constable, cannot be seriously doubted. 
The judgment must, therefore, be reversed, and judgment en- 
tered for the plaintiff upor the verdict. 

What has been said is sufhcient to dispose of the cause. Yet 
we think if incumbent on us to sav further that the defendant 
ought not to have been allowed to attack the judgment on the 
other eround, that he was not duly served with process or noti- 
fied of the day and place of trial. Doubtless those are proper 
grounds for impeaching the judgment, but that must be done 
directly upon an applica tion to the magistrate, or to a higher 
tribunal, to set it aside or reverse it for that em Use, and is not 
open to the party collaterally when an execution is issued or 
debt brought on the judginent. Such is conelusively settled to 
. the law in respect of Judginents of courts of rec ‘ord. SLICE 

GOT: 19 NOC aes Burke ds On 260N Ci B08, Tt 18 
ce that it was otherwise at common law in respect of the 
proceedings of inferior tribunals, nor proceeding accord- 
ing to the course of the common law, But that has been (91) 
altered here by the Rev. St., ch. 31, see. 108, whieh, im 
re-enacting 4 Hen. IV, ch. 23. altered it by including judgements 
hefore a single magistr ate having jurisdiction of the subject, 
and putting them on the same footing with those 11 a court of 
record. It is imphed, then, until the judgment be set aside or 
reversed, that the magistrate found a at the warrant was uot 
only executed, but duly executed by the appointment of some 
certain day and place of trial, and that judgment proves itself 
to be right and the matter cannot be mmquired of incidentally. 

It is to be further remarked that the plaintiff is entitled to 
judgment notwithstanding the verdict is silent on the issue on 
the plea of plene administravit, for that plea was poate as 
the former judgment is conclusive of assets. Err 1G Pe LOLA; 

8 'T. R., 685; Laws 1828, Rev. St., ch. 46, sec. 25. 

Per Crriam. Judgment for plaintiff. 


Cited: McKee v. Angel. 90 N. C., 63; Spillman ov. Williams, 
91 N. C., 490; Brown v. McKee. 108 N. (*., 393; Whitehurst vu. 
Tr ansportation Co., 109 N.C. 345. : 
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( 92 ) 
PATRICK McDOWELL vy. SPEPHEN BRADLEY. 


1. Where a party, appealing from the County to the Superior Court. 
has given but one surety on his appeal bond, the Superior Court 
inay supply this defect by permitting the appellant to give a bond 
with two sureties in the latter court. 

2. On such a bond the same summary judgment may be rendered as 
if it had been regularly taken in the County Court. 


APPEAL from the Superior Court of Law of EpcEcomBg, at 
Fall Term, 1847, Battle, J., presiding. 

This suit was brought in the County Court, and after a ver- 
dict and judgment against the plaintiff, he appealed to the Supe- 
rior Court; but he gave bond with only one surety. At the 
term at which the transcript was filed the defendant moved to 
dismiss the appeal because there was but one surety to the appeal 
bond. The plaintiff then showed that the defendant had, during 
that term, summoned witnesses, and, by leave of the court, he 
filed a new bond with two sufficient sureties for the prosecution 
of the appeal. Whereupon the court refused the defendant’s 
motion, but allowed him an appeal. 


No counsel for plaintiff. 
Bb, F. Moore for defendant. 


Reurrin, C. J. The Court thinks the decision of his Honor 
right. No weight is allowed to the circumstance that the de- 
fendant took out subpoenas, as he might not then have known 

of the deficiency in the bond; and the motion, we think, 
(93) ism due time at the first term and before the trial begins. 

It is not within any of the eases in which it has been held 
that the appellee waived his right to a better bond by his laches, 
for in neither of them was the motion at the first term. Fergu- 
son v. McCarter, 4 N. C., 544; Wallace v. Corbit, 26 N. C., 45. 
Unless waived by his delay, the statute expressly requires that 
number at least; and the court would have been bound to dismiss 
this appeal if such a bond had not been given. But we think 
the new bond was an answer to the defendant’s motion, for it 
fully meets the purposes of the act and the ends of justice by 
effectually securing the appellee, and, substantially, by the 
means prescribed in the statute. Although the proper bond was 
not taken at the proper time, yet the Court has the power to 
supply the omission, as was done with respect to certiorar? bonds 
in the cases of Fox v. Steele, 4 N. C., 48, and Rosseau v. Thorn- 
berry, 4 N. C., 326. The act of 1810, Rev. Stat., ch. 4, sec. 16, 
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requires the clerk of the County Court to take the bond, as in 
cases of appeals. and send it up with the record; vet upon a 
motion to dismiss for the want of such a bond the plaintiff In 
the certiorar? was allowed to give a proper bond in the Superior 
Court. 

It was argued that this plaintiff should have been put to his 
certiorari. because on the boud then to be given there would be 
a summary judgment, which cannot be on the present one. Tf 
there were the difference in the remedy supposed it does not 
follow that the delay and expense should be thrown on the plain- 
iff, which would arise from dismissing the appeal. But, we 
think, the objection 1 is founded on a mistake as to the remedy. 
It is clearly in the power of the court to require from time to 
time further security for the costs from the plaintiff, and the 
sureties in the new bonds are bound for all the costs, at what- 
ever period accrued; and, certainly since the act of 1831, Rey. 
St., ch. 31, sec. 133, they are Hable summarily. The acts 
giving the summary judgments, being remedial. are to be ( 94 ) 
construed literally, as authorizing judgments on motion 
upon all bonds given at any stage of the case for the prosceution 
of a suit on an appeal. 

This opinion will be certified to the Superior Court. 

Per Curiam. Ordered accordingly. 


Cited: Robinson v. Bryan, 34 N. C.. 183; Russell vr. Saun- 
devs, 48 N.C, 132: ‘Stickney COR, OY Nw Gin 290s Mail 
Fawly, 66 N.C... 386: 


STATE To Trre use or ATININSON JERPFREYS v. TITOMAS L. LIA. 


A sheriff cannot apply money in his hands. which he has collected on 
an execution in favor of A. to the satisfaction of an execution in 
his hands against B. though f+ sees he may levy an execution on 
money in the possession of the debtor. 


Apprar from the Superior Court of Law of Caswerr, at Fall 
Term, 1847, Barley, J., presiding. 

Debt on the bond given by the defendant Lea, as sheriff of 
Caswell. The breach assigned is in not paying to the relator a 
sum of monev collected by a deputy of the defendant on a fers 
facias on a judgement of a justice of the peace in his favor 
against one Palmer, Plea, conditions performed, On the tral 
the defense was that the deputy had at the same time a fieri 
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factas on a judgment of a justice of the peace fora larger 
(95 ) sum in favor of Palmer against the relator, and that on 

receiving the money for the relator on his execution he 
apphed the same to the satisfaction of the execution against 
him. Upon evidence to that effect the defendant prayed the 
court to instruct the jury that he was not liable in this action. 
But the court refused to give that instruction, and directed the 
jury that the defendant was lable in this action for the sum 
collected for the relator, unless he consented to the application 
which the deputy made of the money. Verdict aud judgment 
against the defendant, and appeal. 


Morehead for plaintiff. 
i. G. Reade for defendant. 


Rurrin, C. J. It seems to be the received doctrine in Eng- 
land that money cannot be taken on a fieri facius. It has, how- 
ever, been laid down by the highest court in this country that, 
when in possession of the debtor, it may be. Vurner v. Fendall, 
1 Crouch, 117. On that point, we believe, that case has been 
generally approved. It also deterinined that the sheriff cannot 
apply to the satisfaction of an execution against a person money 
which he received on an execution in favor of that person. For, 
until it be paid over to the party, it is not his goods. The courts 
have exercised a jurisdiction, where there are mutual judgments 
between two persons, to have one set against the other and satis- 
faction accordingly entered especially when one of the parties 
is insolvent. That is not at all under the statute of sct-off, as 
the judgments are ay existing, a the Ue eae Fos 


ca an niENdiction. over eters: acl for the saving - 
expenses and the promotion of justice. So, too, there have been 
cases in which money, raised on an execution for a person, has 
been apphed by the court to a judgment there against that per- 
son or to an exceution in the hands of the sheriff. But 

(96) this last is not obligatory on the court in every case. 
Overton v. Hill, 5 NX. C., 47. Indeed, more recently the 
notion seems to be prevailing 1 in England that it ought not to 
- done in any case. Anight v. Criddle, 9 East., 48; Walliams 
. Barr, 2'N. R., 376. However that may be, the jurisdiction, 
oe it to exist, belongs to the court ‘and not to the minis- 
terial officers. Ie cannot go out of his writ, and has no power 
to apply money, which he owes to or has received for a defend- 
ant, in discharge of an execution against him or his property. 
There is no authority for such a power in the sheriff, and that 
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of Turner v. Fendall is a most respectable one against it. It 
has, moreover, been several times decided in this State that 


money thus in the hands of a sheriff cannot be attached. Ovrer- 
(On: VcAUE DS NA Cy, Fe 


Per CURIAM. Judgment affirmed, 


Cited: Williamson v. Neely, 119 N. C., 481. 


SHEM KEARNEY v. ELIZABETIT JEFFREYS 


Inu proceedings under the act directing how damages may be recoy- 
ered for injury done hy stock to inclosed grounds. if one of the 
parties appeal to the County Court frem the judgment of the 
niuigistrate, the case must tried by a jury as in other suits. and 
there can then be no objection veceived to any irregularity in the 
proceedings before the magistrate, 


Apprar from the Superior Court of Law of GranvinLr, at 
Special Term in November, 1847, Battle, J.. presiding. 

This is a proceeding under the act giving damages to ( 97 ) 
the owner of stoek which has been injured by another, 
Rev. St., ch. 48, see. 3. The plaintiff alleges that his stock has 
been injured by the defendant, within her enclosed grounds, or 
by others acting under her authority. From the assessment 
made by the magistrate and freeholders, and the judgment ren- 
dered thereon, the defendant appealed to the County Court, and 
from the judgment of that tribunal to the Superior Court. —n 

each court a motion was made by the defendant to quash the 

proceedings for error. The error assigned in the case is that 
the magistrate in his warrant designates the name of one of 
the freeholders to be summoned. 

In the Superior Court the motion was overruled. From this 
judgment she was allowed to appeal. 


MeRae and Waddell for plaintiff. 
Gilliam for defendant. 


Nasu, J. In Laws 1777, ch. 121, the Legislature declare for 
what trespasses committed by the stock of one man upon the 
enclosed grounds of another the ] latier shall be entitled to eom- 
pensation in damages, and how they shall be ascertained. Sec- 
tion 2 declares what shall be a sufficient fence in law to give 
the owner a right of complaint for being trespassed on, ‘and 
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section 3 directs that upon complaint made to a magistrate he 
shall cause two freeholders to be summoned, who, together with 
himself, shall view the fence of the person complaining, where 
the trespass is alleged to have been committed, and ascertain 
whether it 1s such as the law requires, and if it is, what damage 
he has sustained, and certify the same under their hands and 
seals. The damages so assessed are made recoverable before any 

tribunal having cognizance of them. Section + makes 
(98 ) provision for the recovery of damages by the owner for 

injury committed to it, and directs the same proc eedings 
as in section 3. It is under this section that these proceedings 
have been instituted. This act gave no appeal to either party. 
The report made by the magistrate and the two freeholders was 
conclusive. uVelson v. Stewart, 6 N. Cy, 298. The oppression 
and injustice which might be effected under a proceeding so 
contrary to the principles of the common law came under the 
consideration of the Legislature at its session in 1831. Ch. 2, 
sees. 2, 8. This act changed the mode of obtaining judgment 
for the damages assessed by the magistrate and frecholders , and 
authorized the magistrate to give a judgment forthwith if the 
damages were not immediately paid. It also removed the objec- 
tionable feature of the old law by giving the right of appeal to 
elther party. And it directs that when “the case is carried into 
the County Court the trial shall be im all respects de novo; the 
parties are permitted to plead, and issues are to be made up, as 
in cases of actions of trespass. This provision extends to inju- 
ries of both kinds. In either case the cause in the appellate 
court becomes, as to all subsequent proceedings, a regular suit. 
The proccedings before the magistrate and the freeholders, then, 
auswer no other purpose than as the foundation of bringing the 
case into court, and the court could take no notice of any defect 
in the certificate of the magistrate and the freeholders, because 
it is superseded by the appeal. This results from the special 
provisions of the act of 1831. But it does not follow that the 
party considering himself aggrieved by the judgment of the 
magistrate cannot have a revision of any errors in the proceed- 
ings. ‘Two remedies are provided him, if any does exist in the 
proceedings out of court: The party injured may remoye his 
case into the Superior Court by a writ of false judgment, where 

the errors complained of may be rectified; or, if he wishes 
(99) to place himself upon the merits of his cause and to con- 

trovert the facts, he may demand a trial by a jury, in the 
way pointed out in the act. If the defendant in this case had 
chosen the former course, there is little doubt the proceedings 
would have been quashed for the want of seals to the certificates 
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of the magistrate and freeholders. Then, as to the alleged 
deteer in the warrant, while it is admitted that in every case the 
ess which stands in the place of a declaration, must show 

vase substantially within the | jur iscli¢ a of the magistrate, vet 
we think the particular objection here made cannot avail. It 
refers, exclusively, to the mode of designating the frecholders, 
aud, therefore, if a geood objection at all, is immaterial to the 
controversy in the present stage of it, since, as we have already 
shown, the proceedings of the freeholders were vacated by the 
appeal, Conse quently it is of no importance now how they 
were summoned. 

We see no error in the interlocutory Judgment appealed from. 


a 


PERV CURTAIL No Error, 


Cre: Batley Cs yi, AY Nae Bow, 
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(100) 
JOHN B. ETHERIDGE vy. WALTER R. JONES Er at. 


Under our wreck Jaws, the master, owner. merchant or consignee of 
wrecked vessels or other property has a right to take possession 
of them and dispose of them as he may think proper, without any 
responsibility ta the wreck master for commissions or in any 
other respect. 


APPEAL froin the Superior Court of Law of CrurrirccK, at 
Fall Term, 1846, Peurson, J.. presiding. 

The plaintiff was, by the County Court of Currituck, duly 
appolited a comniissioner of wrecks for District No. 4, and in 
1845, while acting as such, the brig Moon was wrecked within 
that district. The plaintiff demanded of the defendant Kinsey, 
who was the captaim, to be allowed to take into his eustody the 
goods then on the beach, and such as might thereatter be saved 
from the wreck. This was refused by the eaptain, who told him 
he could save the goods for the owners himself, and did not need 
his assistance. The plaintiff never did take any of the goods 
into his custody, but they were all reshipped by the « captain, 
and the other defendants assisted him m so doing. The action 
is brought under the act of the General Assembly passed at their 
session of 1844-45, ch. 58 

The court instructed the jury that the plaintiff had no right 
to any commissions, as he had neither taken the wrecked goods 
into his possession nor had he sold them. But under the act of 
Assembly he had a cause of aetion against the defendants for 
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any interference with his rights and privileges as commissioner, 

and that the refusal to let him take into his charge and custody 
the wrecked goods was such an interference. Under this 

(101) charge the jury found a verdict for the plaintiff, and 
from the judgment thereon the defendants appealed. 


Heath and Jordan for plaintiff. 
A. Moore for defendants. 


Nasu, J. The whole case turns upon the construction to be 
given to the act under which the action is brought. We do not 
coneur with his Honor in the view he has taken of it. Section 4 
of the act is as follows: “In future the comuinissioners of wrecks 
shall be the only proper persons to take charge of, advertise or 
sell any vessel, cargo or other wrecked property ‘that may be 
stranded or cast on shore i in their respective districts: Prov ided, 
that the owner, captain, merchant or consignee, or their agent, 
may, in the absence of the commissioner, ete., take charge of, or 
sell, or remove, such vessel, cargo or other wrecked property.” 
Section Dj under which this action is brought, provides, “and 
any person who shall interfere with the rights and privileges of 
anv cominissioner shall be liable to such commissioner, in an 
action on the case, for such damages as the commissioner shall 
sustain by reason of such interference.” The act is obviously 
intended to prevent any officious intermeddling, with property 
so situated, by irresponsible persons. The commissioner is the 
officer of the law to take the property into possession and see 
justice done the owners. If others have assisted in saving it, in 
his absence, he may demand it of them, and a refusal on their 
part to deliver it 1s a violation of his mghts, for which an action 
may be sustained. But by the proviso, in seetion 4, recited above, 
the master, or owner, or merchant, or consignee, is not such an 
officious intermeddler; to cach is reserved the right, in the ab- 
sence of the commissioner, to take charge of the stranded prop- 
ertv. From the case we gather that the eaptain did take pos- 

session of the goods in the wbhsence of the commissioner, 
(102) for it states “that the commissioner demanded of the de- 

fendant Kinsey, who was the ‘aptain, to be allowed to 
take into his eustody the goods, ete.” If they were not already 
in the possession of the captain, where was the necessity of any 
demand? If, however, the goods were not actually in the pos- 
session of any one, and the captain or owner had refused to 
suffer the plaintiff to take them into his custody, and had hin- 
self taken possession, we do not believe his act would have been 
a tortious one. The act of Assembly is badly drawn, and we 
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lnust give to if such a construction as we think the Legislature 
intended and which is to be gathered fron: all the language they 
use and the purposes of the act. The goods, then, were righit- 
fully in the possession of the defendant Kinsey, who was, pro 
hac vice, the owner. Does the act require him to dehyer them 
up to the commissiouer upon his demand? Surely not; to what 
purpose should he do it? The latter part of the same section 
provides that “every commissioner shall receive for selling any 
wrecked property 5 per cent, ete., and in case of the remoral of 
any wrecked property by the owner, merchant, consignee, or 
their agent, from the eustody of any commissioner without a 
sale, the comissioner shall receive 24% per cent, ete.” This 
241. per cent commissions are given to ‘the commissioner as a 
compensation for his trouble and the responsibility inenrred by 
him in taking possession or custody df the property. He did 
not take possession or have the eustody of the property, and 
therefore his Honor in his charge properly instructed the jury 
that he was not entitled to any commission. But he further in- 
structed them that he was entitled to an action against the de- 
fendants for interfering ne his rights. What rights? The 
only right interfered with was the right, as it is alleged, to take 
the property out of the ee of the eaptain. And for what 
purpose? Not to secure them, not to sell them, but simply te 
entitle him to his commission of 245 per cent; for the 
captain, 1f he had surrendered them, was at liberty, by (103) 
the act, immediately to withdraw them from the comis- 
sioner. Surely such was not the meaning of the Legislature. 
They could not have intended to take from the untfortmnate 
owner a portion of that whieh the sea had spared. and he had 
saved, to present it as a ‘douceur to one who had rendered 10 
services and incurred no lability in saving the goods. 

If the principle contended for in this case on the part of the 
plaintif ie eorreet, it will lead to this result, that all the c¢om- 
missioner has to do is to arrive after the goods have been all 
saved by the captain or owner, demand the possession, and if 
delivered to him, he immediately redelivers them baek and 
pockets Ins commissions: if refused, le does not pocket the ¢om- 
Missions, 6A NOME, damages to their amount, Tor the rule 
of dainages would be the loss he would sustain hy the nondelivery. 

We cannot believe such to be the true construction of the act. 
The interference intended to be punished by the law, in damages, 
is an unlawful interference. The act of the captain in taking 
possession of the wrecked property, im this case, was a lawful 
act, and he was not bound to surrender them to the plaintiff on 
his demand. Tlis refusal to do so was no interference with any 
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right or privilege secured to the plaintiff, and the other defend- 
auts who acted under his authority are protected by his immu- 
nity. The act was intended, not for the benefit of the commis- 
sioners of wrecks, but for that of the owners of the property. 
It, when the goods are stranded, there is no one of the persons 
enumerated in the act present, the law places the property in 
the hands of the commissioner, and no one can rightfully with- 
hold it; if the captain or owner is present, and chooses to save 
the property without the aid of the commissioner, it can- 
(104) not be the intention of the act to forbid their so doing, 
or to punish them if they do. 


PerCrriam. Judgment reversed, and renire de nove awarded, 
/ 


TIE STATE To THE USE OF THE COUNTY TRUSTEE OF BRUNS- 
WICK vy. ROBERT W. WOODSIDE et At. 


1. Under the Acts of Assembly. relating to the county of Brunswick, 
where at majority of the magistrates are required to do any aet 
and they do not attend. those who are present may take the 
sheriffs bond and also lay taxes, nud do all other things required 
by the general law to be done hy a majority of the justices. 


te 


. Where a court consists of more than two members. a majority is 
competent to do all the business which the court can do when all 
the members are present. unless the Legisliture otherwise directs. 

3. Although the clerk may not deliver to the sheriff an official copy of 

the list of taxables, yet if he proceeds, without such official list, 
to collect the taxes. he and his sureties on his bond are bound for 
the amount he may so collect, notwithstanding he could not huve 
enforced the collection without such certificate from the clerk, 

4, Under Laws 1844. ch. 43. see. 1. any acknowledgment or ad- 

niission of the sheriff or other officer, where admissible against 

him. is wtso admissible against his sureties in an action on their 
official bond. 


ArpEAL from the Superior Court of Law of New TLanover, 
at Spring Term, 1847, Battle, J.. presiding. 
(105) This was an action of debt upon the official bond of 
the defendant as sheriff of Brunswick. 

The defendant Woodside was the sheriff of the county of 
Brunswick, whose duty it was to collect the county taxes for 
1842. The action is brought on his official bond, against lim 
and his sureties, the other defendants. Two breaches are as- 
signed: one, for collecting and not paying over to the relator 

S4 


NAC DECEMBER TERAL, 1847. 


STATE 1. WOODSIDE. 


the county, poor and school taxes; secondly, for failing to col- 
lect and pay over. Upon the trial the relator, im order to show 
the assessment of taxes for 1842, produced the records of the 
March Term, 1842, of the County Court of Brunswick, from 
which it appeared that three magistrates only were on the bench 
when the taxes were laid for that vear. To show that the de- 
fendant Woodside had duly received the hst of taxables the 
relator proved that a copy of it had been handed to him from 
the clerk of the County Court, but that it was not signed or in 
any other way authenticated by him. This evidence being ob- 
jected to, it was proved that the defendant Woodside had ac ‘knowl 
edged that he had received the taxes for that vear and had failed 
to pay them over. On the part of the defendants it was objected : 
first, that 1t required a majority of the magistrates of the county 
to lay the taxes, and, as only three were on the bench at the time 
the taxes were laid in 1842, the assessinent was illegal, and, 
in fact, no taxes were assessed for that vear; secondly, if the 
taxes were legally laid, the only warrant or authority which the 
sheriff could ne e to collect them was a copy from the list filed 
in the office of the County Court Clerk and properly authenti- 
eated by him, without w hich he could not collect 3 and thi eddy. 
that his acknowledgment, as above stated, could not dispense 
with the copy of the t tax list, nor was it any evidence against 
the sureties. 
The court being of opinion with the defendants, the (106) 

plaintiff submitted to a judgment of nonsuit, and appealed 

to this Court. 


[redell for plaintiff. 
Strange for defendants. 


Nasu, J. We do not concur with his I[onor in the view he 
took of this case. The first objection urged by the defendants 
was fully answered by the plaintiff. By Laws 1881, ch. 154, 
sec. 1, the Court of Pleas and Quarter Sessions of Brunswick 
County are required to arrange themselves in classes of five per- 
sons for the purpose of holding the terms of the said court. By 
section 3 it 1s enacted “that the justices appointed under this aet 
to hold the said county courts shall be competent to do and per- 
form any matter and exercise all the power and authority which, 
by the existing laws of this State, seven justices are authorized 
to do,” ete. 

By section 6 it is provided “that tn any case where (by the 
existing law) a majority of the magistrates are required, and do 
not attend, those who are present may proceed to take the sher- 
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iff’s bonds, and do any other business that a majority is required 
to do, w hich shall be as valid as tf done by a majority of said 
justices.’ This act would seem to be sufficiently expheit. When 
a court consists of more than two members a majority 1s compe- 
tent to do all the business which the court can do when all the 
ea are present, unless the Legislature otherwise direct. 
S. uc. Lane, 26 N. C., 450. But to remove all doubt, if any should 
exist, by Laws 1835, ch. 48, sec. 4, it is specially pr ovided “that 
the justices appointed under this act to hold said courts, or a 
majority of them, shatl be competent to do and perform any 
inatter and exercise all the authority and power which by the 

existing laws a majority or seven magistrates are required 
(107) to do.” By Laws 1790, ch. 331, sec. 1, and 1814, ch. 872, 

sec, 18, a majority of the acting justices of the county 
were required to be present to lav the county taxes, and these 
two acts were embodied together a one act in 1836, and in 
at form are re- oe ios St., eh. a see, 1. But the 
it is eel “that no act of a priy ‘ate or loc al chamactet: ‘ete, 
shall be construed to be repealed” by it. Rey. St., ch. 1, see. s. 
The acts of 1831 and 1835 are local laws, and are in full force 
in the*county of Brunswick, and the tax laid by the court in 
1842 was legally assessed. 

We think the second objection made on the part of the de- 
fendaiits is equally untenable as the first, so far as the question 
involved in this case is coneerned. Jt is made the otheial duty 
of the several sheriffs of the State to collect the taxes within 
their respective counties (Rev. 5t., ch. 102, see. 43), and the 
several clerks of the county courts are requir ed, within a limited 
time, to make out and deliver to the sheriff of his county “a 
fair and accurate copy of the returns made, designating therein 
the separate amount of taxes due and accruing from each species 
of property and the amount due from each individual.” To 
enable the sheriff to enforce by distress the collection of the 
taxes from the individual who has given in his property as 
required by law, he must be provided with a copy of the returns 
in the office of the clerk, duly certified bv the clerk, that the 
taxpayer may see the amount which he is bound to pay; other- 
wise he may refuse to pay, and the sheriff cannot distrain his 
property; the certified copy is his warrant of distress to collect 
the taxes. Slade v. Governor, 14 N. C., 365; Nelly v. Crag, 
27 N. C., 131. And it is the duty of the sheriff to apply to the 
clerk in proper time for such a copy. But it is not necessary 
for him to have the copy, so certified, to enable him to receive 
the taxes, or, indeed, any copy. Any individual may, if he 
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please, pay to the sheriff the amount of his taxes, and 

his receipt will be a sufficient discharge, and will be suf- (108) 
ficient to charge the sureties of the sheriff and make them 
answerable, because the citizen, by reference to the returns in 
the clerk’s office, may sce what amount of taxes is due from him, 
aud the sheriff is the only person who can rightfully receive 
them. 

On the third point we think the defense fails. Section 1, ch. 
43, Laws 1844, provides “that in actions brought upon the ofh- 
cial bonds of sheriffs and other puble officers, cte., when it may 
be necessary to prove any official default of any of the said offi- 
cers, any receipt or acknowledgment of such officer or anv other 
matter or thing which by hee would be adnussible and compe- 
tent for or toward proving the sane, against such otheer him- 
self, shall in like inainer be admissible and competent” against 
his sureties in any action where they are defendants. [t can- 
not be questioned that the acknowledgment of the sheriff, Wood- 
side, was admissible against him, aud t herefore- at was ‘equally 
competent against his sureties. 

Per Cerin. Judgment reversed, and a rentre ide novo 


awarded, 
Cited: S, «. Woodside, 31 N. C.. 499; 8. &. Melntosh, 7b., 


311; Winslow v. Morton, 118 N.C., 491; Peebles v. Taylor, 121 
N.C. 44; 8.0. BR. R., 141 N.C, 833. 


(109) 
WILSON REAT vy. JOSTATL GRANBERRY. 


— 


. Where ina lease for a fishery it ix stipulated that the lessor as a 
consideration for the lense. shall be entitled to all the offal, the 
lessees may put up their fish erfoele. so as to leave no offal. there 
being no stipulation in the lease that the fish should be cut, and 
no general custom proved that the fish put up at such fisheries 
were usually cut. 


7" 


2. Where the weaing of a word ina covenant is to be explained by ¢ 
custom, the custom must be proved to be so general that the par- 
ties to the contract must be prestined to have reference to it. 


‘sy 


3. Nothing is offal at a fishery which is fit for food, and is consumed 
or sold for that purpose, 


AppEAL from the Superior Court of Law of Peragvimans, at 
Fall Term, 1846, Pearson, J... presiding. 
This is an action of covenant,’ contained in a lease granted 
87 
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by the plaintiff, Read, to the defendant, Granberry, im 1837. 
Read leased to Granberry a fishery, adjacent to lis farm, on 
Chowan River, and Granberry covenanted as follows: “And I, 
the said Josiah Granberry, do for inyself, my heirs and assigns, 
promise and bind ourselves that the said Wilson Read shall have 
and enjoy, for and in consideration of the above-named privi- 
leges, all the offal of said beach, ete.” Two breaches were as- 
signed, as follows: First, that the defendant had not permitted 
the plaintiff to haul all the offal off the beach, and secondly, that 
the defendant had diminished the quantity of offal by putting 
up in gross, without cutting and trimming, seven hundred bar- 
rels of herrings during the “fishing season of 1845. Nixon was 
a partner with Granberry in the lease. On the part of the de- 
fendants it was insisted that they had a right to put up as many 
herrings in gross as they thought proper. To rebut this de- 
fense the plaintiff contended that in 1837, when the cov- 
(110) enant was executed, and always before ‘that time, the 
practice of the fisherics on the Albemarle Sound and 
its tributaries, where this fishery is situated, was to cut and 
trim all the herrings that were put up. In order to establish 
the existence of this custom the plaintiff introduced two wit- 
nesses; by one he proved that, previous to 1837, such was the 
custom at two specified fisheries on that sound, both when leased 
out and when worked by their owners; but in neither case was 
the witness able to testify that, when leased, the herrings were 
eut and trimmed at those fisheries, under a covenant in the lease 
or under any general custom. He further stated that there were 
many other fisheries on the Albemarle Sound, but he had no 
knowledge of any such custom or practice at them. The other 
witness proved that, previous to 1840, he had very little knowl- 
edge of the fishing business; that it was not until 1842 that the 
fishermen commenced putting up gross herrings, but it was 
admitted that, before 1837, the fishermen did put up what are 
called roc-herrings for family use which were not cut or trimmed. 
The defendants insisted that there was no such ambiguity in 
the lease as to authorize the introduction of parol evidence of 
any usage or custom to explain it, and that there was no evi- 
dence of an y usage or custom that would give to the words of the 
lease an artificial meaning; that the word offal had a precise 
and definite nieaning, and that there was no evidence to author- 
ize the jury to infer that it was used in the covenant in any 
other sense. 
His Honor instructed the jury that the word “offal,” used in 
this lease, might be explained by evidence of the custom of 
cutting aad trimining fish that were caught at the fisheries on the 
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Albemarle Sound, at and before the date of the lease; that it 
was in evidence before them that, at and before the date of the 
lease, 1t was the custom at the Jarge fisheries on that sound for 
the fishermen to cut and trim all the herrings they caught, 
except a few barrels of roe-herrings, put up for family (111) 
use; that it was for them to say whether the evidence 
proved the custom or whether the contract was uot made in ret- 
erence to such usage; if they did, they would find for the plaintiff. 

There was a verdict for the plaintiff, and from the judgment 
the defendant appealed. 


Iredell for plaintiff. 
A. Moore tor detendant. 


Nasu, J. We think his Honor erred in his instructions. The 
word offal, if not in general a word of art, may be such in the 
relation in which it is used in this particular business, and, 
therefore, may admit of parol evidence to show in what sense, 
according to the custom of fishing, it is used. But here there 
can be no pretense that there was any evidence of a general cus- 
tom among the fishermen upon the subject. Two witnesses were 
examined to this point. The first stated that for nine years 
before 1837 he had hved as an overseer upon a plantation to 
which was attached a fishery, which was under lease during a 
portion .of that time, and that both the lessee and the owner, 
after the expiration of the lease, were in the habit or custom 
of cutting and trimming the herrings for market; and that the 
same custom existed in an adjoining fishery, but he expressly 
stated that he did not know whether the lessees of those fisheries 
eut and trimmed their herrings “in conformity to an existing 
custom or in execution of the terms of their lease.” He further 
stated “that there were many other fisheries on the Albemarle 
Sound, but that he had no acquaintance with any practice ob- 
served at them of cutting and trimming all the herrings caught 
at them.” The other witness stated ‘ ‘that, previous to 1840, he 
had very little acquaintunce with the fishing business, and that 
it was not until 1542 that the fishermen began to put up 
fish in gross.” Neither of these witnesses prove the exist- (112) 
ence of any general custom upon the subject. Out of the 
many fisheries on the Albemarle, the plaintiff has selected two— 
how near to the one leased by the defendant is not stated—and 
asks to hold them bound by the course pursued at them. The 
second witness knows nothing of any custom of any kind pre- 
vious to 1840. If the above evidence was properly received by 
the court, it certainly was not such as would authorize the 
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jury in finding the existence of any such general custom as 
would control the plain and natural import of the words used 
in the lease. Nor is there anything in the case to show, 1f such 
a custom did exist, that 1t was so general that the parties in 
contracting this lease must be presumed to have had reference 
to it. 8 Pk. on Ev., 1410 and 1412; Heald v. Cooper, 3 Green- 
leaf, 32, cited there. What, then, is the natural meaning of 
the word offal? The best lexicographers define it to be “waste 
meat, carrion, refuse, that which is thrown away as of no value 
or fit only for beasts.” When used in a covenant of this kind it 
must mean that portion of the product of the seine which is not 
used for food, and all the portion of that which is used for food, 
and which is taken from it in preparing it for market, or mer- 
chantable fish, as by exposure has become unfit for such use. 
Thus it often happens that many fish are caught which are not 
fit for food, and very often, from the great abundance that are 
caught, many become spoilt; all these, as well as the cuttings 
and trimmings, are offal; and these constituted what the defend- 
ants covenanted the plaintiff should enjoy. We consider noth- 
ing as offal at a fishery which is fit for food, and is consumed 
or sold for that purpose. Have they been guilty of the first 
breach assigned in the plaintiff’s declaration ? We think not. 
Is the second breach sustained, by proof that in barreling their 
fish whole they have violated their contract? We see no 
(113) restriction in ‘the covenant as to the mode of preparing 
their fish for market. It is proved by the plaintiff that 
all the fish caught previous to 1837 were not cut and trimmed, 
for many were barreled, as roe-herrings for family use. Her- 
rings so put up are neither cut nor trimmed. They do not, 
therefore, furnish near so Inuch offal as those which are so pre- 
pared for market. What if the defendants, instead of putting 
up a few barrels of roe-herrings, had so prepared for market 
all that were fit for such purpose: would it have been a viola- 
tion of his covevant, even though one-half or two-thirds of all 
he caught were so prepared ? Certainly not; and vet the profits 
of the plaintiff would, in that case, be as much diminished as 
they are now, according to his complaint. 
We are of opinion that, under their lease, the defendants had 
a right to prepare their fish for market in any way their own 
interest might dictate, and that in barreling them in gross they 
have not violated any right which the plaintiff has reserved to 
himself. The plaintiff might, 1f he had so chosen, have ex- 
pressed in the covenant in what manner the fish should be pre- 
pared for market. They were his property, and the defendant 
could not have thrown them away unless the plaintiff had been 
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guilty of unnecessary delay in removing them, nor have given 
them away, or sold them, or in any manner appropriated thém 
to his own use. 

Per Crritam. Judgment reversed, and a venire de novo 
awarded. : 


(114) 
THOMAS ASHFORD v. JOHN ROBINSON, 


1, In an action upen a guaranty in the following words. ‘This is to 
certify that IT pass over the following notes to 8. A. for value re- 
ceived, and I agree to Inke them good should any of them not be 
so” (naming the notes): Held. that this was a guaranty, not only 
that the notes were good at the time they were passed. but that 
they would be good when payment should be required in a rea- 
sonable time. 


lo 


Iiven if this were a contract within the statute of frauds (Rev. 
Stat.. el. 50, see. 10). it would not be requisité that the written 
contract should set forth the particular consideration; but to this 
contract the statute does not apply. It is a debt of the defendant 
himself. arising upon a new and original consideration of loss to 
the plaintiff and benefit to the defendant by means of the cvon- 
tract between these parties, 


pe) 


. Notwithstanding gross negligence in the holder, the guaranty will 
he continued or revived by a new promise, made with a full 
knowledge of the facts. 


4, The contract of guaranty is not like that of indorsement in the 
strictness of their conditions to be observed or in the consequence 
of their nonobservance, A guarantor is not discharged simply by 
the negligence of the other party. but he must also show a loss 
by it: if a particular loss, he is exonerated pro tanto; if no loss, 
he remains liable for the whole debt. 


Appeat from the Superior Court of Law of Sampson, at 
Spring Term, 1847, Battle, J., presiding. 

This is an action upon a guaranty of the note of Dayid Under- 
wood, which the defendant passed to the plaintiff’s intestate in 
part payment for his crop of cotton, and was tried on the 
general issue. The guaranty is in these words: (115) 


Cunton, 1 May, 1840. 
This is to certify that I pass over the following notes to 
Street Ashford for value received, and I do agree to make 
them good, should any of them not be so. One note of J. S. 
Chesnut for $136.05. One note on, ete. The above notes are 
made payable to me. Joun Rosrnson. 
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It appeared upon the trial that Ashford issued a writ against 
Underwood, in the name of the defendant, on the note in ques- 
tion, on 4 February, 1841, returnable to the County Court on 
the third Monday of that month, and that it was not executed 
in consequence of Underwood’s having gone out of the county 
on business. The plaintiff gave evidence that an alias was 1s- 
sued, and that the defendant was about serving it, and was 
prevented by the present defendant, who told him not to do so, 
as Underwood was insolvent, and he (Robinson) would have to 
pay the debt, and did not wish to be put to any further costs. 

Afterwards the plaintiff brought another suit against Under- 
wood, and got judgment in November, 1841, but was unable to 
levy the money, as all Underwood’s property was sold under 
executions on 15 April, 1841, and he was afterwards insolvent. 
The defendants afterwards mentioned to the sheriff that he made 
hunself liable for the debt through ignorance, and he sent word 
to the plaintiff that he would still pay it if the plaintiff would 
take a certain claim on another person. The plaintiff declined 
doing so, and demanded the money from Robinson, who refused 
to pay 1t; and this action was brought in February, 1848. 

The counsel for the defendant contended that, as the guaranty 
did not express the consideration on which it was given, it was 
void under the statute of frauds. But the court held otherwise. 
He further insisted that the defendant had only bound himself 

for the solvency of Underwood at the time the guaranty 
(116) was given, and that, as he did not fail until nearly a vear 

afterwards, this action would not lie. And also, that the 
defendant was, at all events, discharged for the want of due dili- 
gence of the plaintiff and his intestate in endeavoring to collect 
the money from Underwood. 

The court instructed the jury that, by the proper construction 
of the contract, the defendant was bound to make good the notes, 
provided the plaintiff could not collect them by due diligence. 
The court further stated to the jury that the plaintiff had been 
guilty of laches in respect to Underwood’s note, which would. 
prevent a recovery from the defendant, unless they should find 
from the testimony that he had waived his right to take advan- 
tage of it, and that, if they should believe the evidence, that he 
did so waive his right and promise to pay the debt, the plaintiff 
ought to-recover. Verdict and judgment for the plaintiff, and 
the defendant appealed. 


Badger for plaintiff. 
Strange for defendant. 
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Rurriy, C.J. If this were a contract, within the act for the 
prevention of frauds, Rev. Stat., ch. 50, sec. 10, it would not be 
requisite that the written cantract should set forth the particular 
consideration, but it is sufficient to aver and establish it by proof 
aliunde, Miller v. Irvine, 18 N. C., 108. But this is not a case 
within the act. Although, in one sense, it is a promise to an- 
swer the debt of another, vet it is not simply and merely that, 
but is, in another sense, the debt of the defendant himself, aris- 
ing upon a new and original consideration of loss to the plain- 
tiff, and benefit to the defendant, by means of the contract be- 
tween these parties. To such promises the act does not apply; 
and the defendant’s oral engagement would have bound him. 
Cooper v. Chambers, 15 N. C., 261; -ldcoch v. Fleming, 

19 N. C., 223; DeWolfe v. Rabaud, 1 Peters, 476; 3 (117) 
Kent Com., 122 (5 Ed.). 

The meaning of the guaranty cannot be doubted for a moment. 
It is said that “not be so” restricts the guaranty to the solvency 
of the debtors at the time of the contract. But an agreement 
“to make a debt good, should it not be so,” taken even literally, 
is not merely an engagement that it ¢s good at the moment of 
speaking. The party is to answer, “should the debt not be 
good.” When? Why, certainly, when payment shall be re- 
quired in a reasonable time. The intention was that if the 
money could not be collected from the debtor by due diligence, 
then the defendant should make the note good, that is, by paying 
the money himself. 

Upon the other point the Court may, perhaps, be unable to 
administer strict justice between the parties by reason of the 
omission of the plaintiff to set forth in his exception the period 
at which Underwood’s note came to maturity, so that it might 
be seen whether the plaintiff has discharged the defendant by 
his laches. Upon the supposition that he had, we do not, in- 
deed, see any error in the opinion given by the court, that, if 
the evidence were believed, he had waived the laches and bound 
himself by his interference with the proceedings against Under- 
wood and his voluntar v promise to pay the debt, without any 
further proceedings of the plaintiff. The defendant knew all 
the facts when the note fell duc, and was transferred, when the 
sult was brought, and the insolveney, at that time, of Under- 
wood. It is a settled rule in respect to the undertaking of an 
endorser that his promise, with a knowledge of the facts, binds 
hnn, though, but for the promise, he world be disehar ged hy the 
laches of the holder. It is not seen that there can be a distine- 
tion in that respect between a liability upon an endorsement of° 
a note and upon a guaranty of it by a separate instrument. In 
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Smith v. Morgan, 14 N. C., 511, it seems to have been taken 

for granted that a subsequent promise to pay the debt 
(118) would excuse previous laches. And the Supreme Court 

of Massachusetts has directly decided the point that, not- 
withstanding gross negligence of the holder, the guaranty will 
be continued or revived by a new promise made with a full 
knowledge of the facts. Sigourney v. Wetherell, 6 Metcalf, 
553. The plaintiff was obliged to use the name of the defendant 
in suing Underwood, and it must be understood as a part of the 
contract that he was at hberty to do so. By his orders to the 
sheriff, then, not to serve the writ, the defendant, in truth, inter- 
fered with the rights of the plaintiff by a violation of lis agree- 
ment and laid a just ground for an unconditional promise from 
him to pay the money. 

But, for the reason before mentioned, if there were an error 
in the last point, the judgment could not be reversed for it, be- 
cause, as the facts are stated, no laches can be inferred, and the 
real error in the case was in advising the jury, upon these facts, 
that there had been laches. The contract of guaranty is not 
like that of endorsement, in the strictness of the conditions to 
be observed or in the consequences of their nonobservance. Ex- 
act punctuality in presenting the note for payment and giving 
notice of its dishonor to an endorser is indispensable to charge 
him, and he is not obliged to show that he has incurred any loss 
by the want of it. But a guarantor is not discharged simply by 
negligence of the other party, but he must also show a loss by 
it: if a partial loss, then he is exonerated pro tanto: if it has 
produced no loss to him, he remains liable for the whole debt. 
Story Prom. Notes, sec. "400. Here the defendant savs he sus- 
tained a loss by the neglect to sue Underwood before his insol- 
yeney in April, 1841. “But he does not show that the plaintiff 
could not have sued, so as to have put his execution on the 
debtor’s property, before the sale of it; for the Court cannot 
assume that the note was due before February, 1841, or that 
the plaintiff had increased the defendant’s risk by granting in- 

dulgence to the debtor, or that the plaintiff could have 
(119) done better to secure the defendant from loss than by the 

suit, which the defendant stopped by his directions to the 
sheriff and his engagement to pay the money, without any fur- 
ther pursuit of Underwood. 

The whole foundation of the defense, therefore, failed. 

Per Curiam. Judgment affirmed. 


Cited: Farrow v. Respass, 38 N. C., 1743 NV ichols | ' Bell, 46 
N. C., 83; Jenkins vr. Peace, ib., 417; Rowland r. Rorke, 49 
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N. C., 839; Kenyon v. Brock, 72 N. C., 557; Thornburg v. Mas- 
ten, 88 N. C., 295; Tunstall v. Cobb, 109 N. C., 325; Sullivan 
v. Freld, 118 N. C., 360; Haun v. Burwell, 119 N. C., 547; Hall 
v. Misenhermer, 137 N. C., 188; Satterfield v. Kindley, 144 N. 
Ci, 461. 


HALL, McRAE & CO. v. ROBERT W. WOODSIDE ET AL. 


Where, on a sei. fu. agaiust bail. the pleas were, no ca. sa. issued and 
payment, and the jury found all the issues in favor of the detend- 
ant, this Court will not inquire into the correctness of the charge 
of the judge as to one of the pleas only, that of the validity of the 
Ca. SU. 


AppraL from the Superior Court of Law of Brunswick, at 
Spring Term, 1847, Buttle, J., presiding. 

This was a sctre facias against the Sheriff-of Brunswick 
County as special bail for one David Treadwell, against whom 
the plaintiffs had recovered a judgment. The defendants pleaded 
nul tiel record, payment, statute of limitations, no ca. sa. issued, 
no ca. sa. returned. Much controversy existed as to the sufh- 
ciency of the cu. sa. The presiding judge charged the 
jury that the cu. sa. produced was void, as not corre- (120) 
sponding with the judgment; whereupon thev returned a 
verdict in favor ot the defendant on «a// the issues; and from 
the judgment the plaintiffs appealed. 


No counsel for plaintiffs. 
Strange for defendants. 


Nasu, J: Whatever error the Judge may have comniutted in 
the opinion he expressed as to the insuficiency of the ca. sua. 
produced in evidence, the Court cannot look into it. Among 
other defenses, the defendant pleaded that the debt recovered 
by the plaintiffs was paid; and the jury have found that plea to 
be true, as well as the others. This finding puts the construc- 
tion on the ca. sa. out of the question. Vorrisey v. Bunting, 12 
N.C., 38, and Bulloch v. Bullock, 14 N. C., 260, are direct author- 
ities. And this we must especially hold, because it appears from 
the ease that the debt was, in fact, paid; for the debt and costs 
amounted to the sum of $209.36, and upon a ft. fa. the sheriff 
returned the sale of a negro for $8307, 

Per CURIAM. Judgment athrmed. 


Notre.—The cases of Patrick Mnrphy and Isaae Northrop against 
the same defendants. depending upon the same principle. were deter- 
mined in the same way at this term. 
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(121) 
JAMES BENNETT ET at, v. GEORGE WILLIAMSON. 


J. Where slaves are bequeathed, the statute of limitations, in behalf 
of one who has purchased them from a stranger and kept them in 
possession the requisite time. gives a title against the executors, 
and a subsequent assent by him to the legacy will not enable the 
legatees to sustain an action for the slaves i ae ee 

2. The saving of infancy. in the statute of Jimitations, as to slaves is 
meant for one who has an original cause of action at law. 


APPEAL from the Superior Court of Law of CasweEnr1, at Fall 
Term, 1847, Bazeley, J., presiding. 

The plaintiffs ar@ the children of Lucy Bennett; and the 
action is detinue for a slave, Sylvia, and several of her children. 
Pleas, non detinet and statute of limitations. 

The negro Sylvia formerly belonged to Emanuel Wicks, of 
Nottoway County, in Virginia; and two or three years before 
his death he lent her to his daughter Lucy, then the wife of 
_ Walker Bennett, of the same county. Soon afterwards Walker 
Bennett removed to Caswell County, in this State, and brought 
the slave, then a girl, with him. On Le January, 1818, Eman- 
uel Wicks made his will, and therein bequeathed as follows: “I 
sive and bequeath unto the children of my daughter, Lucy Ben- 
nett, Sylvia and her sister Mary; all of which, with their future 
increase, I give to them and their heirs forever, It is my will 
that Walker Bennett shall not have the use or control over the 

negroes given as above to my daughter Luev’s children; 
(122) but if she survives him, then ny daughter, Lucy, may 

have the use of the said negroes during her widowhood, 
and no longer.” The testator died in 1819, and his will was 
proved and letters testamentary granted to the exceutors in Feb- 
ruary, 1820. Walker Bennett continued in possession of Svl- 
via in Caswell County until some time in 1821; and he then 
sold and conveyed her to the defendant, W illiamson, who has 
since been in possession of her and her issue, as thev were born 
up to this time, claiming them as his own. Walker Bennett 
died in 1835 and Luev Bennett in 1845. The youngest of the 
plaintiffs came to full age in 1839, and this action was brought 
mm October, 1846, after a demand. There was no evidence of 
an express assent of the executors to the legacy to the plaintiffs. 
On the part of the plaintiffs the depositions of the executors 
were taken in this cause, and they identify the plaintiffs as the 
children of Lucey Bennett, and also the woman Sylvia, now in 
the defendant’s possession, as the negro given by the grand- 
father’s will to the plaintiffs. 
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Upon the foregoing case the counsel for the plaintiffs insisted 
that the jury might find that the executors did not assent to the 
legacy until after the death of the mother, Lucy Bennett, and 
that, if the jury should so believe, the plaintiffs were entitled to 
recover. And the counsel moved the court so to instruct the 
jury. The court refused the motion, and instructed the jury 
that the plaintiffs ought not to recover, whether the executors 
assented to the legacy or not, or whether such assent was given 
before or after the death of the mother of the plaintiffs. Ver- 
dict and judgment for the defendant, and the plaintiffs appealed. 


E.G, Reade tor plaintiffs. 
Yorwood and Kerr for defendant. 


Reurrin, C. J. If there was no assent of the exeen- (123) 
tors, the plaintiffs, of course, have no title at law. To 
maintain their action, then, an assent at some time must be sup- 
posed; and it is admitted on the part of the plaintiffs that the 
action is barred if the assent be not shown or presumed to have 
been given after the death of Mrs. Bennett in 1845. Now, 
nothing whatever is seen to fix that as the period of the assent. 
It is stated that neither party gave direct evidence of an assent 
at any time. Why, then, should the particular period men- 
tioned be assumed as the true one. It has already been decided 
upon this will that the gift to the children was immediate and 
absolute, and that the mother was not intended to take any legal 
estate. Bennett v. Williamson, 18 N. C., 282. There was no 
reason, therefore, arising out of the contingent provision for 
her, why the executors should retain the legal title or withhold 
their assent to the gift to the children until their mother should 
die. It appears, indeed, ae enough, upon the depositions 
of the executors, that they then co onsidered and spoke of the 
negroes as belonging to the plaintiffs under the will. But it 
appears as plainly that they did not then so treat or consider 
them for the first time; but that they had always so regarded 
them, from the death of the testator, for they speak of Sylvia 
as having been then at Walker Bennett’s, where the plaintiffs 
lived, and as belonging to the plaintiffs, and they give no inti- 
mation that they ever took or wished to take the negroes into 
possession or interfered with them for the purpose of paving 
the testator’s debts or for any other purpose. Such a course of 
conduct by the executors for nearly twenty-seven years affords 
the highest evidence of an assent, ‘and excludes an implication 
that it was given in the last of those vears rather than in the 
beginning, or when it was first ascertained that the executors 
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did not need the negroes for the payment of debts, and left 
them in Bennett’s possession with his children. On this 

(124) ground, therefore, the court properly refused the instruc- 
tion asked, and might have rested the case. 

But, supposing the assent of the executors to have been given 
in 1845, and not before, the Court thinks that even then the 
jury was correctly advised that the plaintiffs ought not to re- 
cover. Tor the executors had lost their legal title before 1845 
by the adverse possession of the defendant, and therefore their 
assent then could not vest a title in the plaintiffs. The saving 
of the statute of limitations, as to persons beyond the seas, does 
not include these executors, although they may have resided in 
Virginia and have never been in this State (Far! v. McDowell, 
12 N. C., 16); and consequently, under the act of 1829, Rev. 
Stat., ch. 65, sec. 18, an adverse possession by the defendant for 
twenty-four years gave him the title from them. To this it is 
objected that infant legatees are thereby deprived of the benefit 
of the saving in their favor. But the saving of infancy is 
meant for one who has an original cause of action at law. It 
does not extend to a legatee; for there is no oceasion for It, 
since by his appointment the executor takes in the first instance 
the personal estate, though specifically bequeathed, for the pur- 
pose not only of doing justice to creditors, but also for the fur- 
ther purpose of guarding the interest of the legatees, and espe- 
cially of those under disability. The right of the legatee is not 
recognized at law until he gets the assent of the executor; but 
the legatee is hke a cestut que trust, and is represented by the 
executor, who has the legal estate as a trustee. The legal title 
of the legatce is derivative and comes to him thro ugh the execu- 
tor, and, consequently, it never can arise after the title of his 
trustee, the executor, has been extinguished. It was further 
objected that Walker Bennett came to the possession of the 
negroes as a bailee, and therefore that his possession could not 
become adverse to the bailor upon a mere claim of them as his 

own (Collier rv. Poe, 16 N. C., 55), and it was thence 
(125) inferred that the possession of the defendant, derived 
from Bennett, must be of the same character. But the 
inference is net a just one, for by the sale and purchase between 
Bennett and Williamson there was an express conversion, and 
the latter took a new possession in his own right. Powell v. 
Powell, 21 N. C., 379; Green v. Tlarris, 25 N. C.,: 210. 
Per Curiam. Judgment afirmed. 
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DAVID W. SANDERS vy. SAMUEL SMALLWOOD. 


J. ‘To avoid a plea of « discharge under the bankrupt law. the plain- 
tiff must show not merely a mistake or omission in making the 
inventory on the petition of the bankrupt. but a fraudulent and 
willful concealment. 


19 


Upon a case’ agreed. on such a plea. the Court cannot give a judg- 
ment for the plaintiff. unless the case states in terms a willful 
concealment, or uniess such willful concealment necessarily re- 
sults from the facts stated. 


wo 


Where a marriage settlement had been made on a wife. and the 
husband afterwards obtained a certificate of bankruptcy and did 
not inventory the property so secured, and where it appeared also 
that the marriage settlement had not been properly registered, 
and was therefore void against creditors, but it did not appear 
that the husband knew of this defect in the registration, or, if he 
did. was aware of its operation in law: Held, that be could not, 
by the court. be declared to have been guilty of a fraudulent con- 
cealment in regard to such property. 


AprreaL from the Superior Court of Law of Onsnow, at 
Spring Term, 1847, Pearson, J.. presiding. 

Debt on a bond, and plea of a certificate of bankruptcy (126) 
to the defendant as a voluntary bankrupt, granted by the 
District Court of the United States. The plaintiff replied that, 
at the time the defendant exhibited his petition i bankruptey, 
he was seized of a certain tract of land specified, and owned 

certain slaves also specified, and that he did not set forth the 
same as a part of his property in the petition, or any inventory 

annexed thereto, but fraudulently and willfully concealed the 
same, and by means of such fraudulent and willful concealment 
of the said land and slaves procured the said court to declare 
him a bankrupt and decree him the certificate of his discharge. 

Under these pleadings the parties drew up a case agreed, stat- 
ing the following facts: Mary Boyd owned the land and negroes 
specified in the ‘replication, intermarried with Smallw ood, 
the defendant, on 17 October, 1835; but, before the marriage, 
by a deed of marriage peas made by and between herself, 
Smallwood and George Bovd, she conveyed the land in fee, and 
the slaves to George Bovd as a trustee, in trust for herself until 
the marriage, and afterwards in trust to and for her separate 
use, free and clear of any interest, control or power of the 
intended husband, and in trust to convey the same to any per- 
sons she might appoint in her lifetime, or by her last will, as 
if she were sole, and in case she should fail to make an appoint- 
ment of any part of the property, then in trust as to it for her 
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next of kin. The deed was proved before the clerk of the 
County Court, 16 November, 1835, and registered the same day. 
The defendant did not include in his inventory any part of the 
land or negroes mentioned in the deed, and emitted, failed, and 
neglected to set out or disclose the same in any part of the pro- 
ceedings in bankruptcy. 
It was agreed between the parties that if the court should, 
upon these facts, think the plaintiff was entitled to recover, 
judgment should be entered for the principal money men- 
(127) tioned in the bond, and interest; and if otherwise, then 
judgment for the defendant. 
The court was of opinion with the defendant, and gave judg- 
ment accordingly, and the plaintiff appealed. 


J. W. Bryan for plaintiff. 
(130) Stanly and Rodman for defendant. 


Rurrim, C. J. The deed was not properly proved before the 
clerk, and, not being duly proved according to the directions of 
act, it was void as against the husband’s creditors. Sanders 

. Ferrill, 28 N. C., 97; Smith v. Garey, 22 N. C., 42. But, 
eaten the property to have been in the defendant for the 
benefit of his creditors, it is not the necessary consequence that 
his certificate of bankruptcy can be impeached and avoided for 

the omission to insert that property in his inventory or 
(131) otherwise disclose it to the court sitting in bankruptcy. 

For such omission may have been innocent, as the de- 
fendant might not have been aware of the legal insufficiency of 
the probate, or, indeed, might not have known how, in point of 
fact, the deed was proved : and the act of Congress does not 
invalidate the discharge for every onussion of property, but only 
“for some fraud or willful concealment of property contrary to 
the provisions of this act.” As the previous parts of the act 
require the party to file with his petition “an accurate inventory 
of his property, rights and credits, of every name, kind and 
description, and the location and situation of each and every 
parcel and poxtion thereof,” it could hardly be expected that 
any discharge would stand, if the mere failure to give in some 
one article of property, however inconsiderable, and though un- 
known to the bankrupt, would invalidate it; for no person, or 
very few indeed, can furnish such inventory, including by accu- 
rate description every parcel or portion of his property or 
rights. Therefore, although it is made his duty to give such an 
‘Inventory upon his oath—and he ought to come as nigh the 
exact truth as he can—yvyet a mistake or omission in making the 
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inventory is not to affect the certificate, but only a fraudulent 
and willful concealment. The certificate is avoided by the act 
as a punishment for the dishonesty of the applicant, and that 
is solely the policy of the provision. For the insertion or the 
omission of property in the inventory 1s of no consequence to 
the rights of the assignee or creditors, except as it may promote 
the convenience or inconvenience of getting it in and disposing 
of it, since the bankrupt act, unlike our insolvent act, vests in 
the assignee “all the property and rights of property, of every 
name and nature, and whether real, personal or mixed,” and not 
merely that which is inserted in the schedule. It is plain, there- 
fore, that the term “willful concealment” means, in this act, a 
fraudulent and dishonest attempt to withdraw from the use of 
his ereditors property which the bankrupt knew they 

were entitled to have, and that, to that end, he corruptly (132) 
and knowingly omitted to disclose it. The repheation 

in this case puts the point on the quo unimo, and does so cor- 
rectly ; and, therefore, it was incumbent on the plaintiff to estab- 
lish the bad purpose ‘imputed to the defendant. That is prop- 
erly an inquiry for a jury; and it is not perceived how the 
Court could give a judgment for the plaintiff upon a ease agreed, 
in which the willful concealment was not stated in terms or did 
not necessarily result from other facts stated. Prima facie, 
there is a presumption in favor of innocence. But in the present 
case the fraud of the defendant is not directly admitted, nor 
can it be reasonably inferred; but, on the contrary, the honesty 
of his error and omission is hardly to be questioned. It was 
not his part to have the custody of the deed, nor to have it 
proved, nor to take any control over the property; nor does it 
appear that he had any reason to believe that the deed was 
not properly proved and registered, or that he ever set up any 
claim to any part of the property. Although, then, the prop- 
erty itself may be subject to the claim of his cr editors through 
the assignee, yet the defendant himself and his subsequent acqui- 
sitions are protected from prior debts. 

Per Curiam. Judgment affirmed. 


Cited: Knabe v. Hayes, T1 N. C., 111. 
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(133) 
DEN on DEMISE OF NANCY FOLK eT ar. vy. WILLIAM R. WHITLEY. 


A, in 1791. devised as follows, “T lend unto B. W. all the lands I own 
in Conehoe Island, ete, during his natural life. and after his 
death I give the above-mentioned land to his heirs lawfully begot- 
ten. to them and their heirs forever; and in case he should die 
without lawful issue of his body. then I lend the above-mentioned 
land to his bother. II. W..” ete.: Held, that the words here used, 
“heirs lawfully begotten,” were words of limitation and not of 
purchase: that B. W. therefore took an estate tail, which by the 
act of 1784 was converted into a fee simple, and that the remain- 
der over was void: Held, also, that the words “to them and their 
heirs.” superadded to the words “his heirs lawfully begotten,” 
did not affect this construction of the devise. 


AppeaL from the Superior Court of Law of Marriy, at 
Spring Term, 1847, Barley. /., presiding. 

Both parties claim the premises under the will of Benjamin 
Whitley, the elder. It was executed on 10 Julv, 1791, and 
thereby the testator devised as follows: 

“T lend to Henry Whitley, son of Elizabeth Nobles, a parcel 
of Jand, ete., during his natural life, and after his death I give 
the aforesaid land to his heirs lawfully begotten of his body, 
to them and their heirs forever; and in ease the said Henry 
should die without issue lawfully ‘begotten, I lend the said lands 
and plantation to his brother Benjamin Whitley, in the same 
manner as before mentioned to him. 

“Ttem. I lend unto Benjamin Whitley, son of Elizabeth 
Nobles, all the lands I own in Conehoe Island, ete.” (being’” 

the prenuses now in contr oversy ), “during his natural 
(154) hfe, and after his death I give the above- mentioned land 

to his heirs lawfully begotten, to them and their heirs 
forever; and in case he should die without lawful issue of his 
body, then I lend the above-mentioned land to his brother Henry 
Whitley, in manner as aforesaid.” 

By other clauses the testator lent land to Mary Whitley “dur- 
ing her natural hfe, and in case the said Mary should die with- 
out lawful issue begotten of her body, that then the said land 
lent to her to return to her sister, Ly dia Whitley, in manner as 
aforesaid, to her heirs lawfully begotten of her body, to them 
and theirs forever”; and also lent land to Lydia W hitley, “and 
in case the said Lydia should die without lawful issue begotten 
of her body, my desire is that the whole of the land lent to 
her to return to Mary Whitley, her sister, in the same manner 
as aforesaid; and if Mary Whitley and Lydia each should die 
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without heirs lawfully begotten of their body, then the land 
before lent to them to return to Henry and Benjamin Whitley, 
in the same manner as the lands before lent to them, to their 
heirs lawfully begotten of their body, to them and their heirs 
forever.” 

There are then the following dispositions: “I lend Nancy 
W. Brooker a tract of land, ete., and my will is, if the said 
Nancy should have lawful issue of her body the land to be theirs 
and their heirs forever; and in case she should die without issue 
I give the said land to Henry Whitley, to him and his heirs for- 
ever. I lend to my brother John all my land on the north side 
of Conehoe Creek during his life, and at his death to be at his 
disposal. My will is that four acres of land I bought from, 
etc., be sold and the money given to my son Henry Whitley. 
Whereas I purchased a piece of land from W. Piner and he 
refuses to make a title, my will is that my executors bring suit 
for the land, and, if recovered, to be equally divided between 
Henry Whitley and Benjamin Whitley, to them and their heirs 
forever.” 

The testator then directs four young negroes to be pur- (135) 
chased, and he gives one of them to Henry Whitley, ‘the 
value of which to be taken out of his part of my estate,” and 
that his working tools, hands and horses to be kept for the 
purpose of cultivating his lands, and that Ehzabeth Nobles and 
her children, Henry, Benjamin, Mary and Lydia Whitley, have 
a sufficient support therefrom until Benjamin arrive at twenty- 
one. He also lends Elizabeth Nobles a negro man, Mose, dur- 
ing her life; and he gives to her and to each of her said chil- 
dren, and to Mary W. Brooker, Fanny Brooker and Lydia Dea- 
con, by distinct clauses, several legacies of specific chattels, such 
as horses, cattle, beds and furniture. 

Then came the following clauses: ‘“‘Whereas the many lega- 
cies that I have already lent out, my desire is that if either of 
the parties should die without issue lawfully begotten of their 
body, to the survivor or survivors of the living parties, equally 
to be divided in manner aforesaid, to them and their heirs 
forever. 

“Tt is my will and desire that all the rest and residue of my 
estate that I have not before given or lent be equally divided 
between Elizabeth Nobles’ four children, Henry, Mary, Lydia 
and Benjamin, when my son Benjamin shall attain to twenty- 
one years.” 

Benjamin Whitley, the younger, entered into the lands devised 
to him and continued in possession of them until his death, 
which happened in 1846; and after that event the defendant 
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entered, claiming the premises under the said devise to him, or 
as being the heirs of his body lawfully begotten. They were ‘the 
children of one Milly Brewer, born out of wedlock; and the said 
Benjamin, the younger, was their reputed father and intermar- 
ried with their mother in 1822, but had no issue afterwards. 
In 1823 he procured a private act of Assembly to be passed to 
legitimate the defendants as his children and heirs; and in 1839, 
upon his petition filed for that purpose in the Superior 
(136) Court of Martin and due proof, they were declared legiti- 
mate by that court. 

Henry W hitlev died in 1843 and the lessors of the plaintif 
are his children and heirs at law; and claiming as such, they 
brought this suit in February, 1847. 

The case was submitted to the Superior Court on the fore- 
going facts, stated in a case agreed, and, the court being of 
opinion for the defendant, judgment was entered for him, and 
the plaintiffs appealed. 


No counsel for plaintiffs. 
No counsel for defendant. 


Rerriy, C. J. It is not necessary to consider the effect of 
the statute and decree of legitimation, nor whether the defend- 
ants could under them be regarded as answering the description 
of the heirs of Benjamin Whitley, lawfullv “begotten of his 
body, supposing them to take as purchasers, because the Court 
is of opinion that those are not words of purchase, but of limi- 
tation, by force of which. under the act of 1784, Benjamin 
Whitley, the younger, took an estate in fee, and therefore the 
limitation over, under which the lessors of the plaintiffs claim, 
is void. Undoubtedly a devise to one for life, remainder to 
the heirs of his body, is a proper estate tail, according to the 
rule of law called the rule in Shelley's case. Tt is precisely the 
same as a devise to one and the heirs of his body. That is the 
devise here, except that to the words “heirs of his bodv lawfully 
begotten” are superadded the words of limitation “and their 
heirs’; and we believe it is perfectly settled that unless such 
superadded words of limitation change the course of descent 
into another line or channel, they do not operate so as to convert 
the first words of hmitation into words of purchase. [n She/- 
ley’s case itself, 1 Rep., 98, there were such superadded words 
of limitation. Tt was a recovery suffered by Edward Shelley, 

a tenant in tail, to the use of himself for life, remainder 
(137) to another for twenty-four vears, and then to the nse of 
“the heirs male of the body of the said Edward lawfully 
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begotten and of the heirs male of the body of such heirs male 
lawfully begotten,” and then over. He had two sons, of whom 
the elder was dead, leaving his wife enceint of a son; but before 
he was born Edward died and his vounger son entered; and 
the question was whether the elder hee iar: son, when born, 
had not the better right. It was held he had, as the heir of 
the body of his grandfather by descent, and not by purchase. 
There are many other cases to the same effect. Wr ight Pha 
son, 1 Edm., 119, and stated and commented on by Mr. Iearne, 
Cont. Rem., 126, was a devise to T. R. for life, remainder to 
trustees to preserve contingent remainders, remainders to the 
heirs male of the body of T. R. lawfully to be begotten “and 
their heirs”: provided, that in case T. R. die without leaving 
issue male, then over; and it was held T. R. took an estate tail. 
The terms of that will are much like those now before us, except 
that in Wright v. Pearson trustees to support contingent re- 
mainders were interposed; but that, Lord Keeper Henley said, 
was a distinction without a difference, and therefore did not 
rely on that circumstance. In the more modern case of Meusure 
vw. Gee, 5 Barn. and Ald., 910, there was the same circumstance 
of a remainder to such trustees, and it did not affect the con- 
struction of the devise, which was to T. for life, remainder to 
trustees to support contingent remainders, “and after the death 
of T. to the heirs of the body of the said T., his, her or their 
heirs and assigns forever; but in case there should be a failure 
of the issue of T.,” then over, upon which it was held that T. 
took an estate tail. Besides those, there are the accordant cases 
of Goodright v. Pullyn, 2 Ld. Rayin., 1436, and Den +. Shenton. 
Cowp., 410, which are both strong, and partiewlarly the former, 
where the devise was to A. for hte, and after his decease 
unto the heirs male of the body of A. and his heirs for- (138) 
ever; but if A. should happen to die without such heir 
male, then over; and it was held to be an estate tail in A., and 
that the words “his heirs for default of such heir male,” en- 
grafted on “heirs male of the body of A.,” did not qualify them 
so as to prevent the operation of the gencral rule. It is clear, 
therefore, that Benjamin, the son, took an estate tail by the 
words of the devise to him, and, consequently, that the limita- 
tion over to Henry was after an indefinite failure of the issue 
of Benjamin. The effect, then, is that the fee into which the 
act of 1784 turns the estate tail became absolute in Benjamin, 
and Henry and his heirs take nothing. 

It was argued, however, for the plaintiff that the subsequent 
general clause changed the character of the limitation over in 
that respect by confining the time to the lives of the children 
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by force of the words “survivors or survivor.” It is difficult to 
understand the clause referred to or oe it to any purpose. 
But, at all events, it seems impossible to say that 1t was thereby 
intended to qualify the previous devises of particular lands to 
one child with a limitation over to another one by converting 
the limitation into one to all the children, or to the “survivors 
or survivor of the living parties,” to whom any gift was made. 
That provision must be referred to those dispositions in the will 
to which no special limitation over was annexed. But, however 
that may be, it is clear that lessors of the plaintiff are not within 
the clause in question, for the “survivors or survivor’ neces- 
sarily means some or one of the donees who were living at the 
making of the will. The words are, “if either of the parties 
should die without issue, to the survivors or survivor” of the 
living parties, so as to make the limitation over, under this 
clause, contingent upon the event of survivorship. Now, Henry 
Whitley, under whom, as his heirs, the lessors of the plaintiff 

claim, died before Benjamin, and, of course, nothing 
(139) could vest in him or descend to his heirs under that 

clause. 

Per Curiam. Judgment affirmed. 


Cited: McBee, Ex parte, 68 N. C., 334; King v. Utley, 85 
N. C,, 61; Smith v. Brisson, 90 N. C., 287; Leathers v. Gray, 
101 N. C., 164, 166. 


THE STATE to THE USE oF SAMUEL McINTOSH v. JOHN G. 
BETHUNE FT AL, 


1. As a certificate of bankruptcy may he pleaded in all courts, it may 
be impeached for fraud in any court in which it may be set up 
as a bar. 


2, Where a son. being insolvent, conveyed property to his father for 
an apparently valuable consideration. and was permitted to re- 
main in the continued possession and exercise of ownership over 
it for a number of vears. a presumption of fraud is raised. either 
that the conveyance, though absolute upon its face. was not bona 
fide for the benefit of the father, but upon some secret trust for 
the insolvent vendor or donor. or. at the least. that there was 
intention to give the son a false credit. The presumption is not a 
conclusive legal one establishing the fraud, but must be submitted 
to a jury. 


3. It is not every omission of property in the schedule of a bankrupt 
that invalidates the decree of discharge. but only a fraudulent 
conveyance or willful concealment of it. 
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APPEAL from the Superior Court of Law of Moors, at Fall 
Term, 1847, Caldwell, J., presiding. | 

This is a sctre factas to revive a judgment. The defendant 
McNeill pleaded a certificate of bankruptcy granted on his ap- 
plication by the District Court of the United States for 
this district. Replication, that the said defendant had (140) 
fraudulently conveyed to certain persons his lands, goods 
and credits, with intent to hinder the relator and his other cred- 
itors of their debts, and that he did not make a true and accu- 
rate inventory of his property, rights and credits, in his petition, 
but was guilty of the fraudulent and willful concealment there- 
of ; and it then specifies sundry tracts of land and chattels which 
| ‘the defendant then owned and did not include in his inventory, 

and willfully concealed, and had before that time conveyed with 
the intent to defraud the relator. Rejoinder, and issue. 

The original judgment was rendered in August, 1838, in a 
suit commenced in November, 1836. The petition in bank- 
ruptey was filed in July, and the certificate granted in October, 
1842. On the part of the plaintiff evidence was given that in 
February, 1838, the defendant conveyed to his father three 
tracts of land and a wagon, four horses, and gear; and that no 
part of that property was included in the defendant’s inventory. 
Evidence was further given on the part of the plaintiff, tending 
to show that the conveyance to the father was made without any 
valuable consideration, or, if for any, for an inadequate one, 
and that the defendant continued in the possession and enjoy- 
ment of all the land, the wagon, horses and gear, up to the time 
of the trial in August, 1847, using them as his own. On the 
part of the defendant evidence was then given, tending to show 
that the conveyance from him to his father was founded upon 
a real sale for a fair price. Evidence was further given on the 
part of the defendant that in 1840 the lands which he had con- 
veyed to his father were sold under a fier? facias against the 
defendant’s property, and were purchased bv one Morrison, who, 
however, had never taken a deed or possession. 

Upon that evidence the counsel for the defendant insisted that 
the conveyance to the defendant’s father was made in 
good faith and upon a sale for an adequate valuable con- (141) 
sideration; and, further, that the sheriff’s sale to Morri- 
son divested any title that might then have been in the defend- 
ant, or, at least, excused him for not including the property in 
his schedule; and, finally, that the certificate of bankruptcy was 
a conclusive discharge from this debt. Upon these points the 
court instructed the jury that the certificate of bankruptcy was 
not conclusive, but might be impeached in this suit for fraud 
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in the defendant’s conveying his property without a valuable 
consideration, and to hinder his creditors, and willfully conceal- 
ing the same in the proceedings in bankruptcy; that if the de- 
fendant retained the possession and enjoyment of the property 
after he had conveyed it to his father, as deposed to by the 
Witnesses, it raised a presumption that the conv eyance was fraud- 
ulent; but such presumption would be repelled if the jury be- 
lieved that the conveyance was executed bona fide and for the 
considerations stated by the witnesses on the part of the de- 
fendant. And lastly, that the purchase of Morrison did not 
divest the title of the defendant, if he had any, and that the 
case was not affected by that tr ansaction. 

The jury found that the convevance from the defendant to 
his father was made to defraud the defendant’s creditors, and 
that the defendant did not make a full and fair surrender of his 
property and estate in his schedule, but willfully and fraudu- 
lently concealed parts thereof, to wit, the land, the wagon, horses 
and gear that had been so conveyed to his father, and, by means 
thereof, fraudulently obtained the certificate of bankruptcy. 
Judgment was rendered thereon for the plaintiff, and the de- 
fendant appealed. 


No counsel in this Court for plaintiff. 
Strange, with whom was Kelly, for defendants. 


(142) Rerrin, C. J. The instruction, respecting the opera- 

tion of the decree and certificate of bankruptcy, is sus- 
tained by the express provisions of the act of Congress of 19 
August, 1841. The first section provides for both a voluntary 
application of all debtors to be declared bankrupts and for an 
application by ereditors of certain classes of debtors, to have 
them so declared. In a case of the latter kind it is, contrary 
to the rule in England. enacted in the close of the section that 
the decree passed by the court, as therein directed, “shall be 
deemed final and conclusive as to the subject-matter thereof.” 
But the provision is different as to a case of the former kind. 
Though it may be in the power of Congress to discharge insol- 
vents from their debts, at their own instance, it was, we believe, 
a new principle in the law of bankruptcy, and so strongly tends 
to encourage men dishonestly to contract debts w oh they do 
not expect nor mean to pay, as to make 1t highly proper, as far 
as possible, to guard the courts from imposition and protect 
creditors from fraud in obtaining a discharge. It 1s enough to 
put it in the power of a man, after running in debt, to spend 
all his property and then, upon his own motion and upon his 
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own oath, free himself and his future acquisitions from hability 
to his creditors. The law should therefore see, at least, that 
the party had no property, or that he had freely surrendered all 
that ought to go towards the satisfaction of his debts. It 

is a just and fitting requital to one who attempts to get (143) 
a discharge by denying that he owns property, when in 

fact he does, or by purposely concealing any part of what he 
does own, to refuse him, in the first place, the discharge upon 
any terms, and, in the next place, to hold a discharge obtained 
by such means ineffectual and void, whenever the fraud shall 
appear. Accordingly, the act of Congress contains several pro- 
visions intended to counteract the mischiefs that might arise 
from this new principle. The first section requires the debtor 
to set forth in his petition “an accurate inventory of his prop- 
erty, rights and credits of every name, kind and description, 
and the location and situation of each and every parcel and 
portion thereof.” The fourth section enacts “that every bank- 
rupt who shall bona fide surrender all his property” (with cer- 
tain exceptions, not material here) “for the benefit of his cred- 
itors, and shall comply with the orders of the court, shall be 
entitled to a full discharge from all his debts, to be decreed and 
allowed by the court which has declared him a bankrupt, and 
a certificate thereof granted to him by such court accordingly, 
upon his petition filed for that purpose. And if any such bank- 
rupt shall be guilty of any fraud or willful concealinent of his 
property or rights of property, or shall have preferred any of 
his creditors, contrary, ete., he shall not be entitled to any such 
discharge or certificate.” Thus far the act provides only for 
the grant or the refusal of the certificate by the court of the 
United States proceeding in bankruptey. One who has been 
guilty of fraud or the willful concealment of property “shall 
not be entitled to a discharge or certificate.” The bar to the 
discharge is not temporary, or until the debtor shall supply the 
omission in his inventory, or make a further and full disclosure, 
but it is peremptory and perpetual, at least, in respect of that 
appheation, as a penalty for the attempt to commit a fraud on 
the act by a fraudulent conveyance or willful conceal- 

ment of property. But that is not all; for the Legis- (144) 
lature was aware that such dishonest practices might 
escape the vigilance of the most cautious judge, and intended, if 
they should, that notwithstanding the success in his appheation, 
the dishonest party should not permanently have the immu- 
nities meant for honest insolvents; and, therefore, it was pro- 
vided further “that such discharge and certificate, when duly 
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granted, shall, in all courts of justice, be deemed a full and com- 
plete discharge of all debts, ete., and may be pleaded as a full 
and complete bar to all suits brought in any court of judicature 
whatever, and the same shall be conclusive evidence of itself in 
favor of such bankrupt, unless the same shall be impeached for 
some fraud or willful concealment by him of his pr operty or 
rights of property as aforesaid, contrary to the provisions of 
this act, on prior reasonable notice, specifying i in writing such 
fraud or concealment.” The remedy of the creditor is not, 
therefore, an application to the court of bankruptcy, upon the 
ground of fraud newly discovered, but it is by replying the fraud 
of the bankrupt to his plea of the certificate, so as thereby to 
avoid the bar. As the certificate may be pleaded in all courts, 
it follows that it may be impeached in any court in which it 
may be set up asa bar. There was, therefore, no error in this 
part of the instructions to the jury. 

The Court concurs, also, in the opinion with respect to the 
inference to be drawn from the continued possession and use by 
the defendant of the property he conveyed to his father. The 
whole was conveyed at once, and the personalty consisted of the 
perishable articles of a wagon and team. There was a conflict 
of testimony as to the consideration and purposes of the convey- 
ance, whether there was an adequate or even any valuable con- 
sideration or not. In that state of facts, and when. it appears 
that the defendant was at the time indebted in sums which 

remain unpaid to this day, and which, the defendant 
(145) says, he is unable to pay, a continued possession and 

exercise of ownership for upwards of nine vears over all 
the property conveyed to his father, and, as far as appears, 
without any act or claim of ownership by the father, do surely 
raise a presumption of a fraud; that is to say, either that the 
conveyance, though absolute upon its face, was not bona fide for 
the benefit of the father, but upon some secret trust for the 
insolvent vendor or donor, or, at the least, that there was an 
intention to give the son a false credit upon his continuing 
apparent ownership of the property. The presumption is not, 
indeed, a peremptory and conclusive legal one, establishing per 
se the fraud. But, in the language of his Honor, those facts 
“raised @ presumption” that the conveyance was fraudulent, 
which, however, would be repelled if upon the whole evidence, 
including the continued possession and enjoyment of the prop- 
erty, the jury thought that the conveyance was executed for an 
adequate valuable consideration and bona fide. Formerly, in- 
deed, it was held that the continued possession of personal chat- 
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tels by a vendor, after an absolute conveyance, was per se fraud- 
ulent in law—so strong was the presumption then supposed to 
be. It is true, Edwards 1 . Harben, 2 Term, 587, and that class 
of eases have not been sustained i in their whole extent for many 
years past. Yet they are not so far departed from as to author- 
ize the Court to say that such continued possession and enjoy- 
ment do not create a presumption of covin, either by way of a 
secret trust or the giving of false credit. On the contrary, the 
ground on which such facts are allowed to go to the jury is that 
a presumption of fraud does arise from them, though it may or 
may not be sufficient to authorize the finding ‘of the fraud, as it 
may be fortified or impaired by other evidence, Indeed, in the 
present case, the presumption of a fraud was cogent, consider- 
ing the relation of the parties and the duration of the enjoy- 
ment; for a possession, derived from a father, of the 
wagon and team, and continued so long, is, by presump- (146) 
tion of law, a gift, unless the contrary be clearly proved; 

and a principal ground for that rule is the security of the son’s 
creditors. Carter v. Rutland, 2 N. C., 97. 

The purchase of Morrison, without taking a deed, did not 
divest the defendant’s title to the land. Yet, it is not every 
omission of property in the schedule that inv: alidates the decree 
of discharge, but only a fraudulent conveyance or willful con- 
cealment of it. It might have been an honest mistake in the 
defendant in supposing that he ought not to inventory the land 
which Morrison had purchased. On the other hand, the delay 
of the purchaser for seven years to take a deed from the sheriff, 
and the enjoyment during that period by the defendant, afford 
reasonable grounds for suspecting the fairness of the purchase, 
and that some interest remained with the defendant. It was, 
therefore, as we think, a proper point to be left to the jury, 
whether the defendant had not some interest in the land and 
willfully concealed it; and, if the case depended on that point, 
the Court would feel obliged to award a venire de novo. But 
the point in respect to that land became immatertal by the find- 
ing of the jury as to the wagon, horses and gear; for, although 
the defendant may have innocently omitted his naked legal title 
to the land, if 1t was purchased bona fide by Morvison, yet that 
did not excuse the omission of the chattels, which Morrison did 
not buy, but which belonged to the defendant for the purposes 
of his creditors, and, as the jurv found, were willfully concealed 
by him. Such concealment of those articles as effectually ex- 
cludes the party from the benefit of the certificate as if he had 
also fraudulently concealed the land; and, therefore, the presid- 
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ing judge was right, as it turned out, in saving that Morrison’s 
purchase of the land did not affect the case; and the judgment 
must be affirmed. 

Per CURIAM. Judgment affirmed. 


Crted: McCanless +. Flinchum. 89 N. C.. 375; Laffoon. v. 
Kerner, 188 N. C., 287 


(147) 
BOAZ ADAMS v. JAMES C. TURRENTINE. 


1. An action of debt will lie against a sheriff under our statute for a 
negligent escape of a prisoner confined for debt. even though there 
was no actual negligence. 


2. There are only two kinds of escape known to our law, of a prisoner 
confined for debt: one voluntary and the other negligent. except 
where the prisoner has escaped by the act of God or of the ene- 
mies of our country. 


a. 
w~ 


The only difference as to the liability of the officer between the two 
kinds of escape is that in the case of voluntary escape he is liable 
‘ihsolutely : in the case of negligent escape he has a right to re- 
take the prisoner, and, if he does retake him upon fresh pursuit, 
he is not liable to an action of debt brought after such recapture, 
and when he has the prisoner in custody. 


4. The meaning of the term “negligent escape” in our statute is the 
same that was given to that term at the common law. 


It is a rule for the construction of statutes that when they make 
use of words and phrases of a definite and well-known sense in 
the law. they are to be received and expounded in the same sense 


in the statute. 


Apprat from the Superior Court of Law of OrancE, at 
Special Term, on the second Monday of December, 1847, Battle, 
J., presiding. 

This action is debt against the sheriff of Orange for the negh- 
gent escape of Mordecai Flemming, committed to the defendant 
in execution. Plea, nil debet, and issue thereon. The oe 
obtained judgment against Flemming in Orange County Court, 
and afterwards, at November Term, 1839, the bail br onght ee 
into court and surrendered him, and on the motion of the plain- 
tiff he was committed in execution and was received by the 

defendant, who was then sheriff of Orange, and confined 
(148) him in the gaol of the county until 1 Noy se 1844, 
when the debtor escaped. It was admitted by the parties 
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that during the whole period of Flemming’s detention, and when 
he escaped, the defendant was the sheriff of Orange; that the 
gaol was new, well constructed and strong, and that when the 
prisoner escaped the doors of the gaol were locked, and that he 
made his escape by cutting asunder two iron bars of the grating 
of a window of the debtor’s room, and thereby made an opening 
through which he passed; that there was no apartment in the 
prison for a gaoler’s residence, and that the escape took place 
in the night-time and without the knowledge or consent of the 
defendant; and that, from the form of the window, the position 
of the grating and the manner in which the bars were sawed, it 
appeared that Flemming was assisted to escape by some person 
on the outside of the prison. 

Upon the foregoing facts the counsel for the plaintiff con- 
tended that he was entitled to recover, because the defendant 
was bound to keep the debtor safely, and that nothing would 
excuse him for not doing so but the act of God or of the enemies 
of the country. On the other hand, the counsel for the defend- 
ant insisted that, upon a proper construction of the act of As- 
seminbly, the defendant was not responsible in this action, as the 
debtor escaped without any actual negligence of the defendant 
or his gaolers. Of this latter opinion was the presiding Judge, 
and he so instructed the jury, who found accordingly for the 
defendant, and from the judgment the plaintiff appealed. 


ds H . Bryan, with whom was Morehead, for plaintiff. 
Waddell and Norwood for defendant. (149) 


Rvurriy, C.J. The action is founded on Laws 1777, ch. 118, 
which gives debt against a sheriff who shall “willfully or negli- 
gently suffer” a debtor taken in execution to escape. The ques- 
tion turns on the meaning of the term “negligently” in the 
statute. It seems a little singular that at this day a 
definition of that expression should be called for in ref- (150) 
erence to an escape. It is true, the statute does not 
directly define it, but the meaning, we think, is not the less clear. 
It seems to have been used as a word before appropriated to one 
kind of escapes, which was then the subject of legislation, and 
as already having a definite meaning in respect to that subject, 
and, therefore, not then needing explanation. At all events, it 
must be so understood, for it is an ancient rule for the construe- 
tion of statutes that when.they make use of words and phrases of 
a definite and well-known sense in the law they are to be received 
and expounded in the same sense in the statute. This has been 
applied to statutes creating crimes, and especially when the 
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enactments are merely affirmative; as in the act of 1779, making 
the “stealing” of a slave a capital felony. S. v. Jernigan, 7 
N. C., 12. Indeed, this rule is not confined to the construction 
of statutes, but extends to the interpretation of private instru- 
ments. There are exceptions to it, where it is seen that a word 
is used in a sense different from its proper one in instruments 
made by a person inops consilzi. But that is a condition in 
which the Legislature cannot be supposed, and, therefore, al- 
though the intention of the Legislature, as collected from the 
whole act, 1s to prevail, a teehnical term, having a settled legal 
sense, cannot be received in anv other sense, unless, at the last, 
it be perfectly plain on the act itself what that other sense is. 
This principle, which is as well one of common sense as of 
common law, seems to be decisive of the present question. 
There are, at the common law, two kinds of escapes: the one, 
willful, or voluntary, as it is oftener called; the other, negligent. 
Whether before or after judgment, the common law gave an 
action on the case for an escape of either kind. The difference, 
and the only difference, between the consequences of voluntary 
and negligent escapes of a debtor in execution was that 
(151) in the former case the sheriff could not retake the party, 
whereas in the latter he might; and if he did so upon 
fresh pursuit, and subsequently kept the party in safe custody, 
the reception formed a defense to an action afterwards brought. 
In that state was the law when the statutes 13 Ed. I.. eh. 11, 
and 1 Rich. II., ch. 12, passed, and gave debt against sheriff 
and the warden of the fleet for escapes of debtors in execution. 
Immediately the principles of the common law. touching the 
two kinds of escapes, became applicabic to the construction of 
the acts, and thev w ere apphed to the actions given by the stat- 
utes as they had been*to those given bv the common law. The 
action of debt was held to lie as well for negligent as for volun- 
tary eseapes; and, indeed, evidence of the one might be given 
upon a count for the other. Nothing could purge a voluntary 
escape, when prosecuted in either form of action; and in both 
recaption before action brought for a negligent escape was a bar. 
Ridgeway’s case. 3 Rep., 52: Bonafous v. Walker, 2 T. R., 126. 
The statutes were merely affirmative, only giving a cumulative 
remedy for escapes, without undertaking to define them: and, 
consequently, they were, as to their diversities in nature and in 
their defenses, left to be ascertained by the common law. What 
was before a willful escape remained so still; and to the action 
of debt for it there was no defense that would not have equally 
barred an action on the case. So, likewise, it was with respect 
to a negligent escape. It was constituted as before: no old bar 
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was taken away nor any new one given. The liability of the 
officer in debt depended, ‘then, entirely upon the inquiry whether 
he would be liable in the action on the case. Recourse was, 
therefore, necessarily had to the common law to determine what 
is an escape, and what a willful or a negligent one. Whenever 
a person, once under arrest, 1s at large, unless by the consent of 
the creditor or the authority of law, it is an escape. It is said 
by Mr. Justice Buller in Bonafous v. Walker to be volun- 

tary when it is by the consent or default of the officer. (152) 
All other escapes are negligent. To the same purposes 
respectable text-writers speak. Mr. Phillips says: “If it be with 
the knowledge or consent or by the default of the gaoler or 
sheriff’s officer, it is a voluntary escape; 1f without his knowl- 
edge, it 1s a negligent escape.” 2 Phill. Ey., 397. Mr. Ste- 
phens’ N. P., 1212, states “that an escape is negligent when the 
party escapes without the consent of the sheriff or his officer ; 
voluntary, where the sheriff or his officer permits him to go at 
large.” And the words of Mr. Selwyn, N. P., 456, are that 
“voluntary escapes are such as are by the express consent of the 
gaoler; negligent, when the prisoner escapes without the knowl- 
edge or consent of the gaoler”; and he adds, upon the authority 
of Stonehouse v. Mullins, Str., 873, “that in either of those cases 
an action of debt may be maintained against the sheriff.” In 
pleading, also, the same distinction is kept up. In a plea of 
fresh pursuit and recaption it is stated “that the said L. 8. (the 
debtor) forcibly, wrongfully, privily, and without the permis- 
sion, consent, knowledge, or default of the said defendant, es- 
caped,” ete.; and the “replication is that the defendant “ner 
mitted and suffered” (or “voluntarily permitted and suffered’) 
the said L. S. to go at large, whither he would, and to soe out 
of the custody of the defendant, ete. Chitt. Pl, 957, 958, 959, 
ch, 1170; 7 Went., 553, ef seq.; 5 Went., 228. Though differing 
slightly 1 in words, ieee various passages agree In substance fiat 
every golng out of prison, with the knowledge or default of the 
keeper, is a voluntary escape, and that without his knowledge 
or default it is a negligent one; and that, for the purposes both 
of the action on the case and of debt. Indeed, it was so held 
in express terms by the Court of Common Pleas, in Alsept v. 
Eyles, 2 H. Bl., 108, in Trinity Term, 1792; and in so holding 
the Court proceeded on a long train of authorities from a 
remote period up to that time, and not weakened by a single one 
to the contrary. It is remarkable that at the same term 

the question was also before the Court of King’s Bench (153) 
in Elliott v. Duke of Norfolk, 4 T. R., 789, in which, 
without hearing the plaintiff’s counsel, the Court sustained a 
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demurrer to a plea that a mob of divers persons, riotously and 
feloniously, with force (the said force being so great and violent 
that the defendant could not resist it) demolished the prison and 
rescued the debtor against the will of the defendant, and al- 
though he did as much as in his power lay to prevent the same. 
It is thus seen that in the action of debt, as well as in case, the 
officer is lable for either kind of escape, except that when the 
escape is onlv negligent the action will not le unless brought 
before recaption, and except, further, that it will not lie at all 
when the escape was occasioned by the act of God or the pubhe 
enemies, Although these positions were not disputed by the 
defendant’s counsel, but were admitted to be law in England, 
vet 1t was necessary to advert to them particularly for the better 
understanding of the grounds on which they rest and their bear- 
ing on the construction proper to be placed on our statute. For, 
while it was admitted that such was the nature of the escapes 
for which the common law gave and gives the action on the 
case, and for which debt 1s also given in England, by her stat- 
utes, it was contended in argument that by reason of the dif- 
ference in the language of those statutes and ours , and of the 
difference in the condition and policy of the two countries, ours 
should receive a different construction—one whereby the sheriff 
is to be hable for such negligent escapes only as spring from 
“actual neghgence,” or from “gross and culpable negligence,” 
as was contended for in another case against this defendant at 
the present term. But neither one nor the other of those reasons 
can, we think, produce the effect insisted on. So far from it, 
the difference between the enactments shows an intention to 

make ours the more explicit against the sheriff. 
(154) The language of the Statute of Westm. IT. is, “Let the 

sheriff take heed that he do not suffer (non-permittat) him 
to go out of prison without assent of his master; and if he do, 
and thereof be convict, he shall be answerable to his master of the 
damages done to him by such servant, according as it mav be 
found by the country, and shall have his recovery by writ of 
debt.” The statute, 1 Rich. IT., after reciting that persons, 
divers, “at the suit of the party, commanded to the prison of 
the Fleet by judgment, be oftentimes suffered to go at large by 
the warden of the prison, sometimes by mainprise or by bail, 
and sometimes without any mainprise with a baston of the fleet, 
ete., without their assent, at whose suit they were judged, and 
without their gree thereof made, whereby a man cannot come 
to his right and recovery against such prisoners, to the great 
mischief and undoing of many people,” then ordains, “that 
from henceforth no warden of the fleet shall suffer any prisoner, 
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there being by judgment at the suit of the party, to go out of 
prison, without making gree to the said parties of that whereof 
they were judged, unless it be by writ or other commandment of 
the King, upon pain to lose his office. And, moreover, if any 
such warden from henceforth be attainted by due process, that 
he hath suffered or let such prisoner to go at large against this 
ordinance, then the plaintiffs shall have their recovery against 
the same warden by writ of debt.” The recital in the latter 
statute 1s only of escapes that are clearly voluntary, and the 
operative words of the former are, “suffer to go out of prison,” 
and of the latter, “suffer or let such prisoner go at large,” and, 
therefore, it might very plausibly have been contended (as it 
was, as late as the case of Alsept v. Kyles) that by a fair con- 
struction they only gave debt for escapes with the knowledge 
and actual permission of the officer. Yet the contrary has been 
uniformly deemed the proper construction; and it was held, 
first, that debt would lie for a negligent escape, and, secondly, 
that in order to support the action it was not necessarv 

to show any specific act of neghgence, as everv escape (155) 
not arising from the act of God or the King’s enemies 

was in law a negligent escape at the least. Why was this? 
The answer is obvious. It is that the statutes merelv give a 
new remedy for escapes generally, without undertaking to define 
them, and without excepting a negligent escape; and, therefore, 
that the action must lie for whatever was by the common law 
an escape, for which an officer was, at the common law, liable in 
damages. Hence, Lord Coke makes no distinction between vol- 
untary and neghgent escapes, in his comments on the statutes, 
2 Inst., 382. And Lord Lough borough, in delivering the judg- 
ment of the Court in Alsept v. Byles, cites a case from the year 
book 83 Hen. VI., of an action of debt for an involuntary escape. 
The same point was expressly decided in Stonehouse ve Mullins, 
and in the other more modern cases already cited. Thus the 
statutes were construed in reference to the common law; and in 
giving debt for “an escape” they were necessarily held to mean 
whatever was legally an escape, whether voluntary or negligent. 
Then, how much more conelusively is the Court here bound to 
take the terms of art employed in our act, according to their 
previous legal acceptation, as equally embracing both kinds of 
escape as understood at the common law, when it does not merely 
say that debt shall lie if a sheriff “suffer” a debtor to “escape,” 
but its tenor is, that it shall lie if he “willfully or negligently 
suffer such escape’? How is it possible for us to suppose that 
the Legislature meant in this act a different kind of negligence 
from that which was known to the common law and had been 
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applied to the statutes of Ed. 1. and Rich. 11.¢ It was argued, 
indeed, that inasmuch as the English statutes were in force here, 
some difference is to be implied from the fact of passing a stat- 
ute here on the subject, and that the implication is strengthened 

by the change of phraseology in ours; and then, as our 
(156) policy i is less stringent than that of England in enforcing 

payment of debts by process against the person, 1t 1s 1n- 
sisted that it is a reasonable hypothesis that the difference in- 
tended was that in the case of a negligent escape the neghgence 
must be actual, gross and culpable. But that course of reason- 
ing is not just, according to the analogies of the law, nor in 
furtherance of justice and good morals. Very sufficient reasons 
may be assigned for the enactment or re-enactment by our act, 
without recurring to the considerations supposed. It does not 
appear that the statutes of Edward and Richard were ever in 
use here, and it is not certain that, from their terms, they would 
have been deemed in force. At any rate, they were couched in 
terins that had in some degree become obsolete, and were mm 
themselves so vague as to have made it necessary to resort to a 
latitudinous equitable construction in order to embrace cases and 
persons that were within the mischief, though not the letter of 
those statutes. It is more consonant with modern and just legis- 
lation that the statute laws should plainly and directly provide 
for all they are intended to cover, instead of emploving the 
vague generalities of the early ordinances of Parliament. Be- 
sides, our act was necessary in order to extend the remedy for 
escapes to cases of attachments or executions for money decreed 
in. chancery; and, again, to make the action survive, as well 
against the executor of the sheriff as for the creditor’s executor, 
which was not the case in England. Dver, 271, 322; 1 Raym., 
399. These considerations sufficiently account for the enact- 
ments of our statute and for its particular provisions. 

That the language used in it is to receive a different interpre- 
tation from that which it ought and would, were it an enactment 
of the British Parhament, because in the habits of our country 
and the course of our legislation it is supposed a policy is seen 
less favorable to the rights of creditors than that which has pre- 

vailed so steadily in the mother country, is altogether in- 
(157) admissible. In a republic, as much, at least, as in a 

monarchy, the laws as made and as administered should 
make men honest in the payment of their debts and officers 
faithful in the performance of their duties. Nav, it 1s of more 
consequence in a republican government, for its stability and 
wholesome operation depend more essentially on the virtue of 
the people, and nothing is more speedily or certainly destructive 
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of private and of public virtue than to relax the obligation of 
contracts and render the rights of creditors insecure. Tt is do- 
ing some evil and, we think, much injustice to our institutions 
to suggest that such a course has been settled on here, or that 
there is a tendency to it. The supposition cannot be tolerated 
that the law is of less bindmg force here than in any other 
country. The judiciary, at all events, can never adopt it, un- 
less it should become—that greatest of curses which can befall 
an unhappy and degraded country—-dependent, and then, neces- 
sarily, the weak or pliant instrument of popular impulses. The 
courts can act upon no such principle further than they may be 
compelled by positive and unequivocal constitutional enactments. 
None such have as yet passed, and we trust they never will. 
The statute now under consideration is, on the contrary, an 
honorable monument to the purpose of sustaining the modes 
derived from our forefathers of enforcing the satisfaction of 
recoveries by judgment. It seems, indeed, to be somewhat char- 
acteristic of the present age to regard with less severity than 
formerly the contracting of debts which the party is not able in 
the event to pay. The world is making an experiment how far 
the morals of mankind can be preserved, while persons shall be 
exempted from bodily restraint or punishment for such delin- 
quencies. Our Legislature, like others, has to some extent ven- 
tured on this experiment. The issue can be made known with 
certainty only by time. But all the changes as yet made in our 
‘law profess to be for the relief only of honest insolvents— 

that is to say, honest in the sense, at least, of having no (158) 
property, or of giving up what they have. There may 

be a difference of opinion about the policy of that degree of 
immunity for obtaining a eredit to which one was not entitled, 
and the details of the system may be defective in not sufficiently 
guarding against fraud in contracting debts and disposing of 
the debtor’s property. If that be so it only shows that the sys- 
tem needs amending. But it is very far from showing a legis- 
lative intention or popular purpose, either to exonerate dishonest 
debtors—those who have property but conceal it, and will not 
surrender it for the benefit of creditors—from imprisonment 
altogether, or to subject them only to the insecure custody of an 
irresponsible keeper. As to such debtors the principles of the 
laws of our ancestors, whether the unwritten or the written laws, 
are preserved in full vigor here. We have the same executions 
against the body; and if the debtor cannot or will not avail him- 
self of the benevolent provisions of the acts for the relief of 
insolvent debtors, he is hable to the same close and safe custody 
which the policy and the morality of the common law prescribed 
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as the means of enforcing payment of debts. It follows, if the 
gaoler will not execute the law in that respect, but from any 
cause, which he was not incapable of counteracting, “suffers or 
lets prisoners to go at large” (as expressed in St.1, Rich. IT.) 
“without their asseut at whose suit they be judged, whereby a 
man cannot come to his right and recovery against such pris- 
oners, to the great mischief of many people, * that the creditor 
ought to have redress against the gaoler ; and that, not merelv 
in damages, which the jury may, in the dark, suppose to be 
adequate to the loss or inconvenience to the creditor, but to pre- 
vent such defaults, voluntary or neghgent, and to render the 
redress effectual by giving to the party, in the words of Mr. 
Justice Buller, that remedy against the gaoler which he had 

against the debtor. Such is the plain and expressed in- 
(159) tention of the act of Assembly. Unfortunately, too, for 

the argument drawn fron the supposed opposition in the 
policy of our present and former governinents, these provisions 
were not first introduced inio the statute book by the act ot 
1777. They form parts of an act of 1755, ch. 2, found im the 
revisal of Davis, printed in 1765. By section 21 a summarv 
judgment on motion is given against a sheriff who hath levied 
or received any money on execution, or hath taken the body of 
any defendant upon execution and “suffered him or her to es- 
cape with the consent of such sheriff”; and by the next section 
it is enacted “that where any sheriff shall have taken the body 
of any debtor in execution, and shall willfully or negligently 
suffer such debtor to escape,” the creditor and his executor may 
have an action of debt against the sheriff and his executor. The 
act thus evidently preserved the legal ideas of the different kinds 
of escape—in effect defining that which is willful to be an eseape 
“with the consent of the sheriff,” and, consequently, that a neg- 
heent escape Was one without such consent. If the term “neg- 
ligent” is to be understood in anv other sense than its ancient 
one, we ask, in what other signification did the Legislature use 
it, as far as can be collected from the act? What is meant bv 
“actual,” or “gross and culpable” neghgence, in reference to 
escapes! The law had said that there was neghgence which 
made the sheriff culpable and lable to the party” s action if the 
escape occurred without the act of God or the public enemies; 
and there is nothing in the act to say that it should not be so 
deemed. Sheriffs are not the only persons of whom the same 
degree of diligence is exacted. It is required also of common 
carriers—the law properly putting both on the saine footing, 
because the same reasons apply equally to both. Lord Coke so 
treats them in Southeote’s case, 4 Rep., 83. Thev each under- 
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take a duty for reward, and it is a duty of such a nature as to 
present constant opportunities and strong temptations to betray 
the trust, if evidence of collusion or of some particular 
omission of due care and caution were necessary to charge (160) 
them. The security of those who employ common ecar- 

riers and keepers of prisons from the most mischievous unfaith- 
fulness renders it indispensable that they should be insurers, 
and, therefore, the law pays thein, and justly holds them respon- 
sible, as such. 

There is another consideration which presses strongly against 
receiving “neghgent escape” in the act in any new sense. It is 
that it would put an end at once to the beneficial and well- 
established doctrine of recaption or fresh pursuit. Although 
the law will not allow the sheriff to imprison and enlarge the 
party at his caprice from time to time, and, therefore, after a 
voluntary escape the sheriff cannot retake the party, yet it is 
otherwise when the escape is without the connivance of the 
sheriff and merely neghgent. In this latter case the debtor has 
no claim on the benignity of the law, even against the sheriff, 
for exoneration from reiniprisonment, and therefore the sheriff 
is allowed to retake him. If the creditor choose to hold back 
and not sue the sheriff for the escape until he shall have been 
at the trouble and expense of a recapture and incurred the fur- 
ther risk of the debtor’s detainer thenceforward until he satisfy 
the judgment, the law may well, and does, deny any action for 
the previous escape. But it is manifest that this supposes that 
an action lay for the escape thus purged by the recaption; and 
hence arise the interest, power and duty of the sheriff to recap- 
ture.. Therefore, if in any case the ereditor could not have his 
action against the sheriff for the escape itself, there would be 
no motive or obligation on the sheriff to retake the debtor. For 
the law does not give the action of debt for a default of the 
sheriff in not taking the body in execution or retaking it, but 
only for an eseape from custody. Hence, if there be an escape 
by the act of God or the public enemies, no action arises there- 
for; and if in such case the debtor appear openly, there 
is no question that the right to the action of debt would (161) 
not arise for the default of the sheriff in not retaking 
him, but the creditor would be put to another ca. sa. Now, if 
the action does not, by our statute, accrue upon the fact of the 
escape, as legally importing negligence, but only when it is 
shown that there was “gross and culpable negligence,” and com- 
mitting the debtor to a new prison that was supposed to be 
secure and locking him in, is to defeat the action as the act of 
God or of the public enemies does, it follows that the sheriff is 
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not obliged, in this case more than in the other, to retake the 
debtor in order to give him a bar to the ereditor’s action—for, 
upon this hypothesis, the action of debt never arose. It is true, 
the creditor might issue a new ca. sa.; but that would only be 
effectual if the debtor remained within the jurisdiction, and, 
indeed, would give that sheriff no authority to go out of his 
county. The Legislature can never be supposed to have in- 
tended that a sheriff should be thus excused for an escape, 
though he make no effort to retake the debtor, and that recov- 
eries by judgment should be thus defeated. Moreover, that the 
escape took place from a new and sufficient gaol is no palliation, 
but, upon legal analogy, an aggravation of the neghgence by 
which it happened. *Thus, a sheriff may return a rescue upon 
mesne process, as he carries the party to gaol; yet, 1f he get him 
once within the prison, though the custody be by mesne process 
only, he must hold him at all events, and a reseue will be no 
excuse, unless it be by the public enemies. This is laid down by 
Chief Justice Pratt in Crompton v. Ward, Str., 429, as law, not 
to be disputed. It is as indisputably law that a rescue of one 
taken in execution, and on the way to gaol, cannot be returned, 
unless it be by public enemies, for a sheriff is bound, in such 
case, to have his posse sufficient to overcome all force from riot- 
ers or mobs. Dyer, 241; May v. Probt, Cro. Jac., 419. By 

parity of reasoning it follows that still less can a rescue 
(162) excuse the sheriff after he has the additional security of 

the walls of the prison for the custody of his prisoner in 
execution. , 

This question has been discussed thus elaborately, not because 
it appeared to the Court to have any intrinsic difficulty, but 
from the respect due to the opinion to the contrary of the 
learned judge who presided at the trial, and to the zealous, full 
and able argument at the bar; and, moreover, because the point 
is of importance in itself. No member of the Court, however, 
has entertained any doubt on it; but we have all (including 
our late brother Daniel, who heard the argument) considered it 
plain, both upon the general reasons here given and as concluded 
by adjudications in this State. We know that there have been 
many recoveries on the circuits both in case and debt for negli- 
gent escapes, as understood at common law. The propriety of 
them was never questioned, except in the single case of Rainey 
rv. Demming, 6 N. C., 386; and there the eminent judge who sat 
it the Superior Court did not hesitate, as soon as he had the 
opportunity of looking into the authorities and conferring with 
the other judges, to retract his opinion and become the organ of 
the court to reverse his judgment. The case was decided at the 
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last term of the Supreme Court, as formerly constituted, and 
both Judge Daniel and I were members of it, and remember that 
neither of the five judges then on the Court had the least doubt 
of the law as there laid down, and of its application to the 
action of debt as well as to the action on the case then before the 
Court. It would be strange, indeed, if that which is in law a 
negligent escape in one action should not be a negligent escape 
in another action. 

All the considerations, then, that can weigh with a court, 
the just principles for the interpretation of statutes, the author- 
ity of adjudications, and ancient writers on the law, and a re- 
gard to sound policy and good morals, concur in producing the 
conviction that the judgment is erroneous. 

Per Curiam. Judgment reversed, and ventre de novo (163) 
awarded. 


Cited: Mabry v. Turrentine, post, 205; Willey v. Eure, 58 
aN 3. Cee DIN Ws FOr tONe OL Ne Oe. 50 Smithdeal v. Wilker- 
son, 100 N. C., 58; Randall v. R. R.. 104 N. Cit13 soe 107 
~ C., 750, 752; Hood v. Sudderth, 111 N. C., 224; Patterson 

Gainer 122 DN Ce D1. 


DEN on DeattseE oF WILLIAM A. WHITEIELD rr at. Vv. 
HATCII WIITEFIELD. 


J. In an action of ejectment. where an arbitration had been agreed 
upon, and the award was not made until after the death of one 
of the lessors of the plaintiff: Held, that the award was void. 


. Though John Den by fiction of Jaw nay be the ostensible plaintiff 
in an action of ejectment, the Court will not suffer such a fiction 
to work an injury to the parties really interested. 


Apprst from the Superior Court of Law of Wayne, at Fall 
Term, 1847, Manly, J., presiding. 

This was an action of ejectment, in which the following facts 
appeared : 

The declaration contains three several demises, the first (164) 
from W. A. Whitfield, the second from James Herring, 
and the third from Buckner Hill. The defendants entered into 
the common rule, and pleaded not guilty. At Fall Term, 1846, 
the following order of reference was made: “This case is referred 
to James Griswold and Nicholson Washington, with leave to 
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choose an umpire in case they disagree, and their award or that 
of their umpire to be a judgment of this court.” Between the 
referring of the case and the making of the award James Her- 
ring, the lessor of the plaintiff in the second demise, died. At 
Fall Term, 1847, the arbitrators returned their award. A mo- 
tion was made on the part of the defendant for a judgment on 
the award, and the plaintiffs moved to set it aside. Both mo- 
tions were overruled by the court, and the defendant appealed. 


Mordecai and Bryan for plaintiffs. 
(165) Strange tor defendant. 


(166) Nass, J. We concur with his Honor in his opinion. 

The arbitrators decide, upon a careful examination ot 
the evidence, that W. A. Whitfield, the lessor of the plaintiff, in 
purchasing the land at the sheriff’s sale, made under an execution 
against the defendant, Hatch Whitfield, issued on a judgment 
obtained by him against said Hatch, had been guilty of a fraud. 
and that the suit should be dismissed at the costs of the lessors 
of the plaintiff. In effect it 1s an award that a judgment of 
nonsuit should be entered by the court against the lessors of the 
plaintiff. This is a definite and distinet judgment pronounced 
by the arbitrators upon the case as submitted to them, and was 
certain and conclusive so far as this action was concerned, In 
Blanchard v. Lilly and Rex +. Blanchard, 9 East., an award 
directed that certain actions should be discontinued, and each 
party should pay his own costs. It was decided that the award 
was final and good, it being in effect an award of a stet ante- 
processus. Hartwell v. Hill, Forrest, 78. There is, however, a 
fatal objection to the Court giving a judgment upon this part 
of the award. The arbitrators state that at the time they made 
the award James Herring was dead. His death was a revoca- 
tion of the submission, so far as he was concerned. It is an- 
swered, however, by the defendant that John Doe is, in law, the 
plaintiff, and as he never dies, the trial of an ejectment is not 
delaved nor the case abated by the death of his lessor. This, in 
practice, is true. The action of ejectment is pretty much a 
fiction, resorted to by the courts to try the right of possession 
to land, and Jolin Doe is a fictitious person. But the courts will 
never suffer their own fictions to work a positive wrong. The 
question is not, here, as to the abatement of the suit or of the 
demise from James Herring, but it is of the revocation of a 
power given by him to certain persons to try a certain cause; 
and it cannot admit of a doubt that the power of an arbi- 
trator 1s determined by the death of the party to the submission. 
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or any one of them. 2 Tidd Pr., 877; 2 Chit. Pr., 432. (167) 
The Court, therefore, cannot give judgment for the de- 
fendant upon this portion of the award. Neither can the Court 
give judgment upon that portion which, as the arbitrators tell 
us, was the result of an equitable view of the case. It is not 
within this submission. When parties intend to submit all dis- 
putes the terms of the reference ought to be “of all matters in 
difference between the parties,” and when the difference is in- 
tended to be of the matter embraced in a particular case, it 
should be “of all matters in differenee in the cause,” or words 
to that effect. Smith v. Muller, 3 Term, 624. Of the latter 
character is the order of reference in this case; this ease is re- 
ferred, etc. The case is one of ejectment, and there is nothing 
in the order looking out of the case. With a view to settle all 
the differences between the parties, the arbitrators have assumed 
the jurisdiction of the Court of Equity, settled their accounts 
and adjusted balances, and ordered and directed the payment 
of the moneys adjudged by them. This was not within the scope 
of their authority, as exhibited in the order of reference. If 
there was any other reference, the parties must enforce the 
award by some appropriate action in the proper court. 

The Court, therefore, cannot grant to the defendant any judg- 
ment upon the award, but, in the language of his Honor below, 
“leaves the parties to such remedies as they may respectively 
have thereon.” 

We see no error in the interlocutory judgment of the court 
below. 

Per Curiam, Ordered accordingly. 


oo 


168) 


THE STATE vVpon THE RELATION oF <A. H. SAUNDERS. TRUSTER, 
ETc.. Vv. JAMES Th. GAINES er at. 


1. A clerk and master who sells Jand under an order of a court of 
equity for the purpose of partition acts under such order as an 
officer of the court, and is liable on his official bond for any breach 
of duty in not complying with the orders of the court in relation 
thereto. 


2. Therefore, where a clerk and master sold land under such an order, 
received the proceeds, and was directed by the court to pay over 
to the persons properly entitled by law. and the heirs did not 
make their claim within three venrs: Held, that he was bound 
to pay the same, under the provisions of the first section of the 
seventy-sixth chapter of the Revised Statutes, to the trustee of 
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the county of whose court he was clerk and master, and that, 
for a default in doing so. he and his sureties might be sued on 
his official bond. 

3. Held, however, that where the court had not directed the disposition 
of the money received on such sale, though it had remained in 
his office for three years, he was not liable to the county trustee. 


AppEaL from the Superior Court of Law of Monxrcomery, at 
Spring Term, 1847, Battle, J., presiding. 

A petition was filed in the Court of Equity for Montgomery 
County, of which the defendant was clerk and master, to sell 
land for the purpose of partition. The defendant was appointed 
a commissioner to make the sale, and he accordingly made the 
sale and returned his report to court. The last order made in 
the case was as follows: “Report of sale filed and confirmed, 
and ordered that the clerk and master of this court proceed to 
the collection of the purchase money, that he make title to the 
purchaser, and that he proceed, on the collection of said pur- 

chase money, to pay it over to those entitled to receive 
(169) the same.” It is admitted that under this order the clerk 

and master has in his hands the sum of $100, and has 
had 1t more than three years. It is further admitted bv the 
defendant that he has in his hands another sum of $10, w hich he 
has had more than three years, arising also from the sale of 
lands made by him as commissioner, upon a petition for that 
purpose, in which no final decree has been made, and which he 
retains under an interlocutory order made in the case, and that 
no one has apphed for cither sum, under the decrees. The. 
relator, as Trustee of Montgomery County, demanded these two 
sums of money from the defendant, which he refused to pay. 
The action is brought in debt, on the official bond of the de- 
fendant, and the breach assigned, the refusal to pay. The pleas 
are conditions performed and not broken. 

Section 1, ch. 76, Revised Statutes, makes it the duty of the 
clerks of the County, Superior and Supreme Courts, and every 
clerk and master, at the first court of which he is clerk, which 
shall be held after the first day of August in each year, to pro- 
duce to the court a statement of all moneys remaining in his 
hands which were received by him officially three vears or more 
previously thereto. 

Section 2 directs that these balances shall be paid over to the 
officers appointed to receive and disburse the county funds; and, 
by section 3, the clerk failing to make the required payment is, 
together with a penalty, rendered liable to pay s such moneys as 
he may be chargeable with under the provisions of the act. On 
the part of the defendant it is alleged he is not liable under this 
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act, because he did not receive the money as clerk and master, 
but as the commissioner of the court. Upon the case, as agreed 
between the parties, the court below was of opinion, and so gave 
judgment, that the defendant was liable upon his official bond 
for the $100 mentioned in the case, but not for the $10. 

From this judgment both parties appealed. (170) 


No counsel for plaintiff. 
Strange for defendants. 


Nasu, J. We concur with his Honor on both points. The 
question now presented was before the Court in the case of the 
Judges v. Dean, 9 N. C., 182. That was an action of debt, 
brought against the defendant as one of the sureties to the offi- 
cial bond of Howell Jones, who was the Clerk and Master of 
Hertford County. <A decree had been obtained under a bill for 
the sale of land, and the clerk and master was appointed to 
make it; a sale was made and the report confirmed, and an 
order made that the clerk and master should pay over to the 
complainants the bonds taken at the sale; and for a breach of 
this order the action was brought. On behalf of the defendant 
it was contended, there as here, that the act complained of was 
not a breach of his official duty; that the clerk had received 
the bonds, not as clerk, but as a commissioner; as an individual 
selected by the court for the performance of a certain act. The 
defense was not sustained by the court; it was decided that in 
every part of the business the clerk acted officially, and more 
particularly as to that part of the decree which required he 
should pay over the bonds, ete., for the reason that his office was 
the proper place for their deposit. In this case the order of the 
court is “that the clerk and master of this court proceed to the 
collection of the purchase money, that he make title to the pur- 
chasers, and that he proceed on the collection of the purchase 
money, to pay it over to those entitled to receive the same.” 
Throughout this order the court speak to their own officer, as 
clerk and master, and not as commissioner. As clerk and mas- 
ter he is to make title, reecive the purchase money, make 
distribution. It is impossible to conceive duties more (171) 
official than those to be performed under this order. In 
not paying over to the relator the $100, on his demand, the clerk 
was guilty of a breach of his bond. He was, by the decree, 
directed to pay the money to the parties who were entitled. It 
had been in his hands, as clerk and master, three years, without 
any one appearing to claim it, and, under the act referred to, 
the relator was entitled to have it delivered to him. 
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We see no error in the judgment of the court as to the $10. 
It was not sufficient to enable the plaintiff to recover that it 
should appear the money had remained in the office three years 
and that the defendant had refused to pay it; but it must fur- 
ther appear that it was money payable to some particular per- 
son. These are the words of the act. The case states that it 
was retained by the clerk and master under an interlocutory 
order of the court. What that interlocutory order was we are 
not informed; it may have been one requiring the clerk to retain 
it until the further order of the court; to enable the court, for 
instance, by a proper inquiry, to ascertain to whom it belonged. 
In such a case the refusal to pay it to the relator would not be 
a breach of his bond; the action of the court upon it was not 
final. We cannot, in this case, in relation to that money, see 
that the defendant has been guilty of any breach of his official 
bond. 


Perr CURIAM. Judgment afhrmed. 


(172) 
WILLIAM A. HAMEIN vy. DANIEL McNEITLGE er at. 


1. Under the plea of wal tiel record to a sefre facias against bail no 
evidence can be given of any objection to the bail bond. The 
bail bond is no part of the record. 


2, A plea that the defendants were not bail is not a good one. 


3. If the persons alleged to be bail wish in any way to avoid the bond, 
they must plead non est factum, 


AppEAL from the Superior Court of Law of CHATHAM, at 
Fall Term, 1846, Batile, J., presiding. 

This is a scire facias against Daniel McNeill, John MeNeill 
and Henry Arnold, as the bail of James McNeill, in an action 
of covenant brought by the plaintiff against James and Daniel 
McNeill. Among other pleas were that of nul tiel record, and 
also that John MeNeill and Henry Arnold were the bail of 
Daniel McNeill, and not of James McNeill. 

Upon the trial the plaintiff produced the record of his recov- 
ery against the principal, James McNeill. It appeared thereon 
that the action was brought against James MeNeill and Daniel 
MeNeill, to September Term, 1840, of the Superior Court, and 
that at March Term, 1841, the plaintiff entered a nolle prosequs 
as to Daniel, and afterwards recovered judgment against James, 
as set forth mm the scire facias. 
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The defendants then gave in evidence the bond which, as they 
alleged, was that they entered into as the bail bond. It pur- 
ported to have been given by James McNeill, Danicl McNeill, 
John McNeill and Henry Arnold, with a condition “that if the 
above bounden James McNeill and Danicl McNeill do make 
their personal appearance at, cte., then and there to an- 
swer William Hamlin of a plea of covenants broken to (173) 
his damage,” etc. — 

The counsel for the defendants thereupon insisted that from 
the bond itself it appeared that Daniel McNeill was one of the 
defendants in the action of covenant, and executed the bond as a 
principal, and not as the bail of the other principal, James 
McNeill; and, therefore, that as the scire facias alleged that the 
three defendants were the bail for James McNeill, there was 
such a variance between the scive factas and the bond that the 
plaintiff could not recover in this action against any of the 
defendants. Other points were made by the counsel, but the 
court gave no opinion on any one but that here stated; and on 
that the opinion of the presiding judge was for the defendants. 
From a judgment accordingly the plaintiff appealed. 


No counsel for plaintiff. 
D. Reid, Strange, Kelly and Haughton for defendants. 


Rerrin, C. J. As the bond was not put upon the record by 
over, nor its execution, contents or operation put in issue by the 
plea of non est factum, the point decided could in no way arise. 
It was argued, indeed, that the bail bond was by law returned 
with the writ, and, therefore, that it makes part of the record, 
which the plaintiff was obliged to produce under the issue on 
nul tiel record. But it has been expressly decided to the con- 
trary. Mason v. Cooper, 4 N. C., 88. So far from its being 
part of the record within that issue, the act of 1777, Rev. St., 
ch. 10, sec. 6, assumes that the plea must be non est factwm m 
order to put a bail bond in issue, and prohibits its admission 
unless upon affidavit of its truth. If it formed part of the 
record its execution could not be contested at all; and the 
consequence would be that a person would be concluded (174) 
by the return of the sheriff. It is not like the eases cited 
from the English courts of nul titel record pleaded to scire facias 
on recognizance of bail, for the recognizance is a judicial act 
of record, but the bail bond is an act in pats by the sheriff. 
Such being the case, there was no mode in which the defendants 
could legally get the bond before the court on these pleadings. 
The plea, that the defendants were not the bail of James Mc- 
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Neill, is but collaterally traversing the operation of the deed 
executed by the defendants themselves, which cannot be done, 
for as the liability arises upon the deed, it is to be put in issue 
by the party upon non est factum only. On that plea advantage 
may be taken of a variance in the tenor or legal effect of the 
instrument from that stated in the pleadings. 

Of course, under those circumstances, it 1s unnecessary, 1f not 
improper, that the Court should discuss or decide on the correct- 
ness of the opinion given in the Superior Court. 

Per CvRIAM,. Judgment reversed, and venire de novo. 


Crted: Jones v. McLaurine, 52 N. C., 394. 


GEORGE NORTHAM vy. WILLIAM R. TERRY ef ar. 


1. A sheriff has no authority to take a bond for keeping the prison 
bounds from a person arrested, until after he has been ¢om- 
mitted to close custody; and a bond so taken is void. 


2. When a summary judgment is moved for on such a bond, it is not 
necessary for the defendants to plead non est fuefum. but they 
may give the whole matter in evidence to the court. 


AppEsL from the Superior Court of Law of Rrcxmoyn, at 
Spring Term, 1847, Dick, J.. presiding. 

This was a motion in the Superior Court for judgment on a 
bond given to the sheriff for keeping the prison bounds. The 
plaintiff produced the bond, which had a condition in the usual 
form, reciting the arrest of William R. Terry on a ¢a.s@. at the 
suit of the plaintiff, and to be void “if the above bounden, W. R. 
T., shall keep himself continually within the rules, ete., until 
he shall be discharged therefrom according to law,’ In oppo- 
sition to the motion the defendants gave science that the sheriff 
did not commit him to prison, but took the bond when Terry 
was arrested and betore committing him to prison, and there- 
upon discharged him from custody; and they insisted that the 
bond was for that reason void. The plaintiff, on the contrary, 
insisted that the bond was, notwithstanding, good; and also that 
the defendants could not raise the objection, as they had not 
pleaded non est factum and supported it by affidavit. 

The court being of opinion with the defendants, refused the 
motion, and the plaintiff appealed. 


(176) Strange for plaintiff. 
No counsel for defendants. 
50 
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Reurrin, C. J. The act of 1777, Rev. St., ch. 109, sec. 19, 
makes all bonds, taken from persons in their custody by sheriffs 
by color of. their office, void, unless they be taken payable to the 
sheriff as such, and dischargeable upon the prisoner’s appear- 
ance, ete., or upon “such persons keeping within the limits and 
rules of any prison”’—unless, in any special case, any other 
obligation shall be directed. That act and those of 1741 and 
1759, which provide for laying out the prison bounds, taking 
the bond, and the remedy on it, are in part materia and to be 
construed together; and they show very clearly that when the 
bond 1s taken the party is not only to be a prisoner in custody, 
but also a prisoner in gaol. The act of 1741 provides that, “for 
the -preservation_o of-the health of-such persons as shall be com- 
mitted to prison,” the court may lay out limits; and every pris- 
oner, not committed for treason or felony, giving good security 
to the sheriff to “keep within the said rules,” may walk therein 
out of prison, and such prisoner, keeping continually within the 
rules, 1s declared a true prisoner. So the preamble of the act 
of 1759 recites that of 1741 as enacting that every person com- 
mitted to gaol, not for treason or felony, upon giving bond and 
security to the sheriff, may have the liberty of the rules of the 
prison to which he is committed; and then it enacts the remedy 
by motion on bonds given by persons commetted—not taken—on 
@ Ca. St. 

It further enacts that no person committed to gaol on execu- 
tion on a judgment or the prison-bounds bond shald be allowed 
the rules. It is clear, therefore, that it was not the object of 
these acts to prevent the imprisonment of persons taken in exe- 
eution; but, on the contrary, both the words and the poliey of 
the statutes show the purpose to be simply to preserve the health 
of those who are so unfortunate as to be in prison. By taking 
a bond from a person in that situation, the sheriff is 
guilty of no escape in letting him out of the walls of the (177 
prison, for he does only what the law requires of him, 
and the party is deemed a true prisoner while he keeps within 
the rules. The law supposes that he will thus continue a pris- 
oner, under the obligations of the bond which it authorizes, and 
that if he forfeits the bond, it will, at least, not be w ith the 
concurrence of the sheriff, and eo instanti that it is given. But 
it is manifest that there can be no such idea when a bond is 
taken from a person before he is carried to prison. The pur- 
pose of such a bond can be no other than to indemnity the sheriff 
for a voluntary escape of his prisoner. This is set in a clearer 
light by supposing that the bond here had been conditioned that 
the debtor “should without delay go to the prison and thereafter 
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keep within the limits.” It would be plain upon its face that 
it was taken for the illegal purpose just mentioned, of securing 
the sheriff for not committing the party to prison, and leaving 
him at large, to go or not to go there, as he pleased; and Pe 
fore it would be void by the express words of the act of 1777 
It follows that as the fact does not appear in the bond, it ae 
be averred and proved, for when a statute avoids an instrument 
for any cause, it can create no estoppel, but the facts which 
bring it within the statute may be shown by plea, as in a ee 
of usury or of a bond taken by a sheriff contrary to the St. 
Hen. VI.—from which, indeed, our act of 1777 was taken. y 
is apparent, then, that the bond was taken for ease and favor 
to the debtor, and to relieve the sheriff from the Inbsr and risk 
of carrying him to prison, by indemnifying him for the escape. 
Consequently it is void, and the sheriff cannot disch arge him- 
self from his liability for the escape by assigning the. bond, to 
be enforced by the creditor. 

The manner of making the defense was also proper. The 
proviso, that the obligors shall not plead non est factum unless 

upon affidavit of its truth, is inaccurately expressed, for, 
(178) as the proceedings are summary, without process or decla- 
ration, there can, strictly speaking, be no plea. The 

meaning is that the obligors shall not be allowed to deny the 
execution—the factur—of the bond, returned on his oath by 
the sheriff, without doing so on their oaths. But thev are not 
precluded ‘trom other defenses because they cannot ‘deny the 
execution of the bond. It would, for instance, be a good an- 
swer to the motion for judgment, that the ereditor had assented 
to.the debtor’s going out of the rules, or that the latter had paid 
the debt, or been in any other manner discharged. So, certainly, 
the defendants may insist that the bond, though given, 1s void 
because it is insensible or contrar y to the statute. ‘Objections of 
the last kind cannot in general be taken upon non est factiom. 
If they appear upon the bond and declaration the defendant 
may demur or move in arrest of judgment. Samuel v. Evans 
Term, 569. That scems to be peculiar to cases arising under 

the Stat. 23, Hen. VIL, for in other cases, as in usury or gaming 
appearing on the instrument, the defendant eannot demur, but 
must plead the facts and insist on the statute specially. 1 
Saund., 295; 1 Chit. Pl, 520. No doubtthe defendant may also 
avail himself of defects apparent on the bond, and not stated 
in the declaration, by pleading non est factum, and thus com- 
pelling the plaintiff to produce the bond on the trial and exhibit 
its variance from the declaration or its intrinsic vice. But 
when its illegality, as here, does not appear in the bond, the 


Bae 


N.C.] DECEMBER TERM, 1847. 


STATE vt. CORDON. 


proper and established course is to put the facts on the record 
by plea, which will bring the case within the statute, conelud- 
ing, “and so the said J.. C. says the said writing with the said 
condition, ete., by virtue of the said statute is altogether void 
and of no effect in law; and this,” ete. Lenthall v. Cook, 1 
Saund., 156. As the present proceeding, however, is by motion, 
the whole matter is open to evidence without plea, excepting 
only that the creditor is not bound to prove the bond, unless the 
other party shall deny its execution on oath. The usual 
course is to hear affidavits on each side on which the (179) 
court acts. No doubt, however, that in a proper case, as 

when it is doubtful how the facts are upon the proofs, the court 
may direct an action to be brought or direct an issue to be tried 
by a jury. But the facts are not even disputed here, and the 
sole question was as to the validity of the bond, upon those facts, 
under the statute. 

PER CURIAM. - Judgment affirmed. 


Cited: Whitley v. Gaylord, 48 N. C., 288; 8. v. Pearson, 100 
N. C., 417. 


TILE STATE ON THE RELATION oF LEWIS CLARK, ADMINISTRATOR 
oF JORDAN, v. WILLIAM 8S. CORDON, 


1. Where in a suit on a guardian bond it appeared that the account 
between the guardian and the ward had been settled. and that 
the guardian gave his own bond to the ward. which was received 
by the latter in satisfaction of the balance due, and he then gave 
his guardian a receipt: Held, that this was a sufficient defense to 
the suit on the guardian bond. 


2. The same defense which might be made to an action at law or 
suit in equity, brought in the name of the ward himself against 
the guardian, is good in an action brought on the bond. 


AppeaL from the Superior Court of Law of Bravrort, at 
Spring Term, 1847, Battle, J., presiding. | 

This is an action of debt on a bond given by Cordon (180) 
and the other defendants as his sureties, for his guard- | 
ianship of the relator. The only breach assigned is the non- 
payment of the sum of $1,092, a balance due from the guardian. 
Pleas, conditions performed and satisfaction. The facts were 
agreed and the jury gave a verdict subject to the opinion of the 
court upon the facts, with an agreement that the verdict should 
ultimately be entered according to the opinion of the court. 
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The case is as follows: In August, 1542, after the ward came 
of age, he and the guardian canie to a settlement of the account 
between them, and Cordon was found in arrear in the sum of 
$2,228 for money of the ward that had come to his hands. In 
satisfaction thereof he assigned to Jordan notes of third per- 
sons to the amount of $1,186 and executed his own single bill 
under seal for $1,092, pavable one day after date to Jordan, 
who accepted the same in satisfaction of the balance, and exe- 
cuted a receipt in full to Cordon, but not under seal. At the 
same time Jordan received from Cordon his negroes and other 
specific chattels belonging to him. Cordon was ‘then the owner 
of large estates and was generally thought to be pertectly sol- 
vent, though it was known that he was a good deal in debt. 
He made some payments on his bond, reducing the sum due on 
it to $892, when Cordon, in 1844, failed and made an assign- 
ment of his property, and this suit was brought. 

The court was of opinién that as Jordan had taken Cordon’s 
bond in satisfaction of his debt, he could not recover in this suit, 
and directed the verdict to be entered for the defendants. From 
a judgment accordingly the relator appealed. 


J. H. Bryan and Shaw for plaintiff. 
Badger, Rodman and Stanly for defendant. 


(181) Rvrrim, C. J. One is at some loss to conjecture why 

this suit should have been brought. The relator has a 
plain remedy against Cordon on his note, and if he were to 
recover against the sureties there could be little hesitation to 
relieve them in equity upon such dealings between their princi- 
pal and his ward. However, that question is not before us now. 
But upon the question of law our opinion concurs substantially 
with that of his Honor. 

The pleas are not drawn out, but according to a loose practice 
in which gentlemen of the bar indulge themselves there is a 
amen raa of “conditions performed and aceord and satis- 
faction.” It is, therefore, understood that proper pleas of those 
kinds are to be inserted in the record. It is contended for the 
relator that he was entitled to the verdict and judgment, be- 
cause his receipt, not being under seal, is not an acquittance or 
release of the bond now sed on, and because one bond is not a 
satisfaction of another. Those rules are admitted; but they do 
not, we think, apply here. If this receipt had been an acquit- 
tance under seal it could not have been pleaded as a release of 
this bond. It does not purport to be such; and, indeed, the 
ward, not being the obligee in the bond, could not release it. It 
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purports to be an acquittance of the demand of the ward against 
his late guardian on the guardian account. Now, suppose it 
had been founded on actual payment in money, or to be in form 
a release of the balance of the account, pleas of payment or 
release of thas bond would not be sustained thereby, considering 
this as an action of debt by the State and without connecting 
the relator with it. Yet no one can suppose that, after such 
payment or release, a suit would he on the guardian bond in the 
name of the State, to recover, as damages to the relator for the 
breach of the condition, the very debt which he had received or 
released. So, hkewise, in respect to the other objection, that 
one does not merge in another, it is plain that it does not touch 
this question, for the guardian bond is not a bond to the 

ward, and his demand against the guardian does not (182) 
acerue on it, but upon the receipt by the guardian of the 

ward’s money. If, then, the ward were to sue for this debt in 
his own name it would be in assumpsit for money had and re- 
ceived, or upon an account stated, or in equity for an account; 
and, undoubtedly, in either of those actions it might be insisted 
that the single contract was merged in the higher security of the 
bond, and in equity the fair settlement w ould bar a decree for 
another account. ‘Those defenses are not to be annulled by al- 
lowing the ward, instead of suing in his own name, to institute 
an action of debt on the bond in the name of the State, and, by 
technical refinements in pleading, exclude them. The actions 
on these official bonds are given to “any person injured or 
grieved,” and, as was said in “S. v. Lightfoot, 24 N. C., 306, the 
object 1s to afford a cumulative remedy, which the party grieved 
has, independent of the bond. The bond does not create or pre- 
gerve a cause of action for the relator, but 1s intended only as 
an additional security for a demand otherwise arising, which 
might be recovered by the relator in another action directly in 
his own name. When he is entitled to no other suit, and has 
no demand which he could, himself, recover either at law or in 
equity, 1t would be an absurdity to hold that he was a person 
grieved, to whom the State gives the right of putting in suit. 
the bond payable to her, or that damages are to be assessed as 
sustained by him by a breach. Of necessity, then, the Court is 
obliged to look at the purposes of the action and the nature of 
the recovery intended to be made in it. It is not given to every 
officious person, but only to such as may be injured, “to recover,” 
in the words of the act of 1762, “all damages which he may 
have sustained by reason of the breach of the condition of the 
bond.” The action on the bond is therefore answered by any 
matter establishing that the relator has no demand against the 
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guardian, and therefore that he has sustained no dam- 
(183) ages. It is like a case of a bond with condition for the 

performance of au agreement or covenant, contained in 
another instrument. To an action on such a bond it is a good 
plea that the defendant performed all the covenants “in the on 
indenture” contained (Gainsford v. Griffith, 1 Saund., 51); 0 
that the party discharged him ‘therefrom. 38 Chitty Pl., 789; 
Doug., 684. Thus, whatever would answer an action aa ‘ie 
covenants in the separate indenture will also answer the action 
of debt on the obhgation; whether it be a performance, or dis- 
charge from the ome by release, or the satisfaction of 
the damages arising from a breach. For this suit is substan- 
tially for damages, and comes within the reasons in Blake’s 
case, 6 Rep.} 43, that the duty does not accrue to the relator in 
certainty by the bond, but by a wrong or default subsequent, 
together with the statute and the deed, gives him an action in 
the name of the State as the means of his recovering the dam- 
ages to him from that default; and consequently a plea of satis- 
faction of those damages, or of a release of them, is good. It 
may be shown either that the damages never arose by reason of 
performance of the covenants or that the obligor had been’ dis- 
charged from performance, or that amends had been made for 
a breach of them to the relator. It could not have been the 
intention of the Legislature to enable one to recover in this 
form against the guardian and his sureties a demand for which 
he could not maintain a suit against the guardian by himself, 
elther at law or in equity. The bond in itself creates no legal 
duty to the ward, but it is intended only to secure such as have 
otherwise accrued and continue to subsist independently of the’ 
bond. 


Per Crriam. Judgment affirmed. 


Cited: Cube v ee 382 N. C., 194; S. 0. Ellis, ba ie ee 
266; Ledford v. Vandyke, 44 N. C., 481; oe r. MeKes- 
son, 65 N.C,, 694; Cable v. Hardin, raeOy "Cu Be 


186 


N.@.] DECEMBER TERM, 1847. 


=n 


WRIGHT ¢&. WHEELER. 


oe 


(184) 
NATITAN WRIGHT v. THOMAS B. WHEELIEE. 


1. Where a writ is signed by a clerk in blank and delivered by hiim- 
self or his deputy to another person to be filled up and placed 
in the hands of the sheriff. the clerk is liable to the penalty of 
$100, under the act of 18386 (Rev. St. ch. 31, sec. 46). if no se- 
curity for the costs bas been given, especially after the writ has 
been returned and regularly doecketed by the clerk. 


2. In an action upon a statute to recover a penalty, the plaintiff must 
set forth in his declaration every fact which is necessary to in- 
form the court that his case is within the statute. 


vo 


Therefore, in an action on the statute (Rev. St.. cl. 31, secs. 44, 46) 
against a clerk for not taking “sufficient security’ for the costs. 
the declaration must set forth either that the clerk took Ho 
security or that he took insufficient security knowing it to be in- 
sufficient ; otherwise. a demurrer will be sustained or a judginent 
after verdict be arrested. 


AppeaL from the Superior Court of Law of RocKInaHam, at 
Fall Term, 1847, Barley. J., presiding. 

The defendant, in 1848, was and still is Clerk of the Court 
of Pleas antl Quarter Sessions of Rockingham County. In 
that year a writ issued from his office, at the suit of one Charles 
G. Taft against the present plaintiff, Nathan Wright. The 
plaintiff’s declaration states that the defendant did issue said 
writ, and caused it to be placed in the hands of the sheriff, “with- 
out having taken of him, the said Charles G. Taft, before issu- 
ing said writ, sufficient security, conditioned,” ete. The action 
is brought under the act of 1836, Rey. St., ch. 31, to recover the 
penalty of $100, given in section 46. By section 44 “the clerk 
of every court of record, or his assistant in office, is required, 
before issuing any writ or other leading process, to take suffi- 
cient security of the person applying for it, conditioned,” ete. 
Section 45 directs that the clerk, by himself or deputy, 
shall enter all writs issued by him in a book to be kept (185) 
for that purpose, together with the names of the plain- 
tiff and defendant, and the place of their abode, and the names 
of the security or securities, and where they live, ete. By see- 
tion 46 it is provided: “Tf any clerk, either by himself or his 
assistant in office, shall issue any writ, ete., otherwise than as 
by the two preceding sections directed, he shall pay to the de- 
fendant, ete., and shall also forfeit and pay the sum of $100, 
ete., for such offense so committed by such clerk or his assistant 
in office, recoverable, ete., one-half to the use of the person 
suing for the same, the other half to the use of the poor of the 
county.” The action is brought to reeover this penalty. The 
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ease states that Mr. Read, a practicing attorney of the court, 
was furnished with a blank writ—by whom he did not know, 
but, he believed, by the deputy clerk—-which was signed by the 
clerk, and that he filled it up and put it into the hands of the 
sheriff to be executed. It further appeared that it was executed 
and duly returned, and entered on the docket by the defendant, 
and the defendant afterwards executed a bond for the prosecution 
of the suit. Under these circumstances the presiding judge 
charged the jury that the plaintiff was entitled to their verdict, 
as it was a matter of indifference from whom Mr. Read received 
the writ, whether from the clerk, his deputy, or some member 
of the bar. 

There was a verdict for the plaintiff, aid: the defendant 
appealed. 


Waddell for plaintiff. 
J.T. Morehead for defendant. 


(187) Nasu, J. In the opinion of the court below we entirely 

coneur. The defendant, by signing the writ in blank, 
and suffering it, in that situation, to leave the office, became 
responsible for the act of the person who did issue it, without 
taking the security as directed by law. He thereby constituted 
Mr. Read his agent, or, in the words of the act, Mr. Read was 
his assistant in iss uing it. The language of section 46 is, “If 
any clerk by himself or his assistant in office, ete.,” and section 
45 directs “that the clerk, by himself or his deputy, ete.,” there- 
by recognizing in the act to be done by the clerk, before i issuing 
the writ, a difference between the deputy and the assistant. 
The deputy i is an officer, who must take an oath of office before 
he enters upon his duties, and those duties continue as long as 
his appointment endures. An assistant is one who is ealled in 
by the clerk, without any regular appointment, to aid him, either 
in conducting the business of the office generally or to aid him 
in some particular. A may be his assistant to-day, and B to- 
morrow, and they may both be assistants, either in doing the 
same matter or divers matters at the same time. But the de- 
fendant’s hhability in this case 1s conclusively shown by the fact 
that the writ was returned to him, and received by him, and 
regularly docketed. And he further became, after its return, 
the surety on the prosecution bond. By these acts he recog- 
nized and adopted the writ as regularly i issued, and is concluded 

from the defense that it was done by one not authorized 
(188) by him. Upon this latter ground the opinion of my 

brother Ruffin is founded on this part of the case. If 
there were no other objection to the plaintiff’s recovery, we should, 

138 


N.C.] DECEMBER TERM, 1847. 


———— ee 


WRIGHT t. WHEELER. 


4] i i = 


i 


without hesitation, affirm the judgment. But, unfortunately, 
the record discloses an error for which the judgment must be 
arrested. It is a principle mm pleading that the declaration must 
set forth a good title to that which is sought to be recovered; if 
it does not, the defendant may demur, or move in arrest of 
judgment, or bring a writ of error. Archb. Civ. PL, 109. In 
an action upon a statute, to recover a penalty, the plaintiff must 
set forth in his declaration every fact which is necessary to 
inform the court that his case is within the statute (Arch. Civ. 
Pl., 106); and it is laid down by Mr. Chitty in his treatise on 
pleading (1st vol., 405), that it is necessary m all cases that 
the offense or act charged io have been committed or omitted by 
the defendant appears to have been within the provision of the 
statute, and that all the circumstances necessary to sustain the 
action must be alleged. In Bigelow v. Johnston, 18 Jobns., 
429, the same principle is recognized, and the Court state it to 
be a well-settled rule in pleading that, in declaring for offenses 
against penal statutes (when no form is expressly given), the 
plaintiff is bound to set forth, specially, the facts on which he 
relies to constitute the offense. Here no form is presented by 
the statute. Soin McKeon v. Lane, 1 Hall, 324, it is decided 
by the Court that the declaration must have sufficient certainty 
on its face to enable the Court to know what has been done. 
Facts are to be stated, not inferences or matters of law, and the 
party sueceeds upon his facts as alleged and proved; nor will 
the conelusion contra forman statuti aid the omission. 1 Saund., 
135, n. 8; 18 East., 258. Tn the ease before us the deAaration 
states the omission of duty on the part of the defendant to con- 
sist in not taking sufficient security before the writ was issued, 
but it does not inform us of what that insufficiency consists. 
Did it consist in not taking any bond (for that would 

come within the meaning of the statute), or did it consist (189) 
in taking security which was known to the defendant, 

when he took it, to be insufficient? The insufficiency meant by 
the Legislature must have been one of these two, and could not 
refer to any deficiency in goodness, arising after the bond taken, 
for it would come neither within the letter nor the meaning of 
the statute; that evidently refers to the state of the facts at the 
time when the security ought to have been taken. The decla- 
ration, then, is defective; it does not set forth specially the facts 
upon which the plaintiff relies to constitute the offense; it has 
not that certainty on its face as will enable the Court to see 
what has been omitted. The plaintiff has satisfied himself by 
stating only the inference which the law draws from the facts. 
McKay v. Woodle, 28 N. C., 353. For anything that appears 
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on the declaration the defendant may have taken a bond for the 
prosecution. If he did, the penalty was not incurred, according 
to the true construction of the act, although the surety might 
not, in fact, have been sutiicieut, unless the defendant willfully 
received him, knowing him to be insufficient. For it was cer- 
tainly not the intention of the act to visit the clerk with the 
penalty, over and above damages to the party, for an innocent 
mistake as to the sufficiency of the sutety. Therefore, the decla- 
ration ought to allege either that the defendant took no bond 
at all or that he took a bond from persons that were not suffi- 
client, to the knowledge of the clerk. For it is not enough to 
bring a case within the words of the statute, but it must be 
brought within its meaning and legal effect, and as if the words 
had fully expressed the meaning. As it is the duty of this 
Court to look into the whole record and pronounce such judg- 
ment thereon as the court below ought to have done, the judg- 
ment must be arrested for the defect in the declaration. 
Per Crriam. Judgment arrested. 


Cited: Croom v. Morrisey, 68 N. C., 592; Turner v. McKee. 
TS Nw 209s stone Gh. Wy TAA NCD: 


(190) 
. THOMAS M. CARTER v. MATTHEW PAGE. 


1. Where A grants a license to B to flow the water from B's land 
through A’s ditch. B has no right to increase the quantity of 
water so flowed, either by adding to the number of his ditehes 
or clearing new land or enlarging his ditches. so that the How 
of water will be greater than it was when the license was granted : 
and A may recover damages for any injury sustained thereby. 

2. License to turn one stream upon A‘s land is not an authority to 
stop that, at the party’s pleasure, and turn another in its stead. 


APPEAL from the Superior Court of Law of CHowax, at Fall 
Term, 1847, Pearson, J., presiding. 

This is an action on the case for a nuisance, by the defend- 
ant’s causing water to flow from his land on an adjoining tract 
belonging to the plaintiff, whereby the plaintiff’s land was 
flooded and injured and the crops growing thereon destroyed. 
It was brought 27 March, 1844. | 

The facts were that one Haughton, under whom the plaintiff 
derived title, agreed orally in 1839, with the defendant, that he 
might cut two large ditches through Haughton’s land, into which 
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he might open ditches at the upper end from the defendant’s 
own land, so as to drain the water from the defendant’s land 
into. those larger ones, and thence through Haughton’s tract. 
The defendant immediately eut the ditches from the line be- 
tween himself and Haughton, through the plantation of Haugh- 
ton, until they came together in the plantation, and thence to a 
swamp without the plantation. Haughton expressed himself 
satisfied with the ditches, when done; but it was further agreed 
that if they should prove insufficient ‘to drain both plan- 
tations; the defendant should extend the large ditch lower (191) 
down the sw amp. 

The defendant then cut small ditches on his own land, so that, 
by means of some leading into the larger ones through Haugh- 
ton’s land, he drained the land he then had in cultivation, and, 
according to the evidence, caused a greater quantity of the w ater 
to pass off the defendant’s land through Haughton’s plantation 
than otherwise would. 

In December, 1839, Haughton died, and the plaintiff entered 
into his tract under a purchase of the fee from his executors. 

In 1840 the defendant opened a ditch from his land through 
one Rascoe’s, in an opposite direction from the plaintiff’s land, 
by means of which a considerable quantity of the water drained 
from the defendant’s plantation which otherwise would have 
passed through the ditches on the plaintiff’s land. Inthe spring 
of 1842 the defendant cleaned out several of the ditches on his 
own land, leading into those through the plaintiff’s land, where- 
by a greater quantity of water was drained from the defendant’s 
land into the plaintiff’s, and with more rapidity than otherwise 
would have been. 

In the early part of July, 1842, there was a very heavy rain, 
and the quantity of water that flowed down the main ditches 
from the defendant’s land, besides that which ran into then 
from the plaintiff’s own land, was so great as to become ponded 
‘at the lower end of the ditch, at the swamp, and to flow over 
the banks of the ditch and cover several acres of the plaintiff’s 
land; and in August following a similar occurrence happened. 
On 11 J uly, 1842, the plaintiff gave the defendant notice that, 
after 1 January, 1843, he would resort to measures to protect 
his lands against the water by which thev were flooded by the 
two ditches running from the defendant’s farm, and that he 
should hold the defendant responsible for such damages 
as he had sustained or might suffer in consequence of such (192) 
flooding. 

During December, 1842, and January and February, 1843, 
the defendant cleared fifty acres more of his land, and dug 
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ditches through the same, so as to turn the streams and water 
falling thereon, and cause them also to flow from his laud mto 
the ditches through the plaintiff’s land; and at the same time 
he cleared out the ditches that he had before made, as above 
mentioned, so as’ to increase considerably the quantity of water 
flowing from his onto the plaintiff’s land. 

The counsel for the defendant insisted that the notice was not 
suthcient to enable the plaintiff to recover, and that, at all events, 
he was not entitled to damages for the loss sustained from the 
overflowing of his land by the rain and storm of July, 1542, 
before the notice was given; and, finally, if the jury should 
beheve that, by means ‘of the diteh through Rascoe’s land, as 
much water was diverted from the plaintiff’s land that would 
have gone on it from the defendant’s old cleared land as he 
caused to flow on the plaintiff’s land from his new clearing by 
the ditches through it, that then the plaintiff had no cause of 
action. But the court held otherwise on each of those points, 
and from a verdict for the plaintiff and judgment thereon the 
defendant appealed. 


-l. Jfoore for plaintiff. 
Heath for defendant. 


Rerrix, C. J. This is the same case which was here in June, 
1844, 26 N. C., 424. But upon the second trial the facts have 
turned out to be very different from those formerly stated. 
There the action seemed to have been brought because the de- 
fendant merely left things standing as they were when Haugh- 

ton’s license for the enjoyment of the casement expired 

(193) by the death of that persoh, for the defendant had done 
nothing afterwards. We held the defendant could not 

be sued for being thus merely passive under such circumstances ; 
at all events, without previous notice to abate the nuisance by 
stopping his drains or diverting the water. We still think that 
position was right, though we were aware at’ the time that it 
arvied the effects of a license once granted, but terminated, to 
the extreme verge of the law, and upon very nice distinctions. 
As the case now stands, however, all ground for a notice has 
sunk ; ie the defendant, since the license ended, has been active 
in continuing and increasing the nuisance by scouring his old 
ditehes and opening new ones, whereby there is a much larger 
flow of water on the plaintiff’s land than there would have been 
had the defendant really been passive. The defendant was, 
therefore, clearly liable for all the damages arising from such 
increase of water; indeed, for all the damages sustained from 
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the water, since by acting, when he had no license to increase 
the quantity of water, he adopted the nuisance as it then stood 
and made himself responsible for all consequences. No doubt, 
a license to drain one’s land, by carrying the water on the land 
of another, includes the power to make ditches for that purpose, 
and also to cleanse them, while the license is in force. But, 
when it is determined, there is no more power to scour an old 
ditch, whereby the fiow of water is increased, than to make a 
new one. They both stand on the same footing, being unan- 
thorized. 

It is very clear that the last point made is also against the 
defendant. In 1840 he turned in another way a part of the 
water that he had once been authorized to drain through the 
land that now belongs to the plaintiff. That was so much the 
better for the plaintiff, certainly; and the defendant may be 
entitled to his thanks for it. Two years afterwards the defend- 
ant cleared other land, not before drained through the 
plairtiff’s canals, and turned the water from it upon the (194) 
plaintiff. That is the state of the case; and when sued 
for this latter act, which was wholly unauthorized, the defend- 
ant asks an abatement of the damages or a verdict for him 
because he has not done the plaintiff more damage by this in- 
jury than he would have suffered if the defendant had not done 
him the favor two years before. Amends cannot be made in 
that way for trespasses and nuisances, even if i¢ be supposed 
that the defendant had been at liberty to allow a continuing 
flow of the water through the plaintiff’s land which he earried 
through Rascoe’s. License to turn one stream upon my land is 
not an authority to stop that at the party’s pleasure and turn 
on another in its stead. The two acts are entirely independent, 
and no deduction can be made from the damages, accruing from 
one, on account of a benefit derived from the other. 

Per Curtam. Judgment affirmed. 


Cited: Parker v. R. R., 123 N. C., 73. 
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(195) 
THE STATE vy. JOHN SHEPHERD. 


1. A deed for land duly proved and registered is evidence, under our 
statute. of the transfer of the land. upen every occasion on which 
it may be offered—-as in this case, upon the trial of an indict- 
ment for murder. 


12 


Anu indictment for murder which charges that the homicide was 
committed on the “tirefth day of August.” instead of the fivelfth 
day of August. is good. if not at common law, yet at least tnder 
our statute (Rev. St.. ch. 35. sec. 12). 


3, An order of removal. directing that “the tria? of the prosecution 
shall be removed.” etc. is sufficient without directing further 
that “a copy of the record of the said cause be removed.” etc. 


4. In an indictment for murder. if the time stated be anterior to the 
indictment, it is material and only material in one respect. and 
that is that the day of the death, as laid, is within a year and 
a dav of that of the wounding. 

If that appears from the stating of the month, the day of the 
month is imimaterial—according. at least. tO the proper con- 
struction of our act of Assembly, Rev. St.. ch. 35. see. 12. 


— 


APPEAL from the Superior Court of Law of Cotrvausrs, at 
Fall Term, 1847, Caldwell, J., presiding 

The prisoner was conv icted upon an indictment for the mur- 
der of James Flowers, and moved for a venire de novo, and 
then in arrest of judgment; and after a disallowance of the 
motions, and sentence of death, he appealed. 

On the trial evidence was given on the part of the State that 
the deceased was found, late in the evening, lving by himself on 
the ground, near the prisoner’s house, and badly wounded by 
stabs in the bre ast; and he said he was dving and that the pris- 

oner had killed him, and desired that the prisoner should 
(196) be called. The witness called the prisoner; and after 

having at first refused, he came to the deceased, and on 
being asked why he had served the deceased so, he replied “that 
he meant to do it,” and then showed a knife, with which, he 
said, he had inflicted the wounds. On the part of the State evi- 
dence was further given that the prisoner had antecedently said 
that the deceased had bought his land at sheriff’s sale, and that 
the day after he should get a deed for it he would kill him, un- 
less he g gave It up. And then the solicitor for the State offered 
in evidence a sheriff’s deed to the deceased for the land, duly 
proved and registered, and offered to prove that it had been deliv- 
ered by the deceased to the regisier, to be registered the day 
before the homicide. The counsel for the prisoner objected to 
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the deed being received in evidence, unless its execution was 
proved on the trial. But the court received the evidence. 

The indictment was found in Robeson Superior Court, at a 
term beginning on the first Monday after the fourth Monday 
of September, 1846, and runs thus: “The jurors, ete., present, 
that John Shepherd, late, ete., on the fweflth day of August, in 
the year of our Lord one thousand eight hundred and forty-six,” 
ete., made the assault on the deceased, “then and there being,” 
and, “then and there” with a knife gave a mortal wound of, ete., 
of which, ete., “the said James Flowers then and there instantly 
died.” 

On the affidavit of the prisoner, that he could not obtain jus- 
tice in Robeson, the court, on his motion, ordered “that the trial 
of this prosecution be removed to the county of Columbus, and 
that the trial be had on Tuesday of the next term of said court, 
and that the sheriff, etc., have the prisoner, ete., on Monday of 
the said Superior Court of said county of Columbus,” ete. 


Attorney-General for the State. 
No counsel for defendant. 


Rurrm, C. J. A deed for land, duly proved and (197) 
registered, passes the land by the express words of the act 
of 1715; and it is necessarily evidence to that purpose upon 
every occasion on which it nay be offered. For the purposes of 
this trial, indeed, it would only have been necessary to show 
that the deceased professed to have a deed for the prisoner’s 
land, and it would be immaterial whether it was genuine or not. 
But here it was prima facte genuine, and therefore was, at all 
events, properly received. 

The Court has had some doubt of the sufficiency of the indict- 
ment, by reason of the false spelling of the day of the month. 
But, ‘after consideration, we think ourselves obliged to let the 
sentence stand. We are inclined to the opinion that the indict- 
ment is good at common law, because, although the word 
“twelfth” 1s spelt wrong, by transposing the letter f, and placing 
it before, instead of after J, vet it is impossible to mistake the 
meaning. The false spelling makes no other word that could 
ieee, But at all events the act of 1811, Rey. St., ch. 35, see. 
12, cures the defect, if it be one. That makes the indictment 
sufficient if it “contain the charge expressed in a plain, intelli- 
gible and explicit manner,” and forbids it “to be quashed or judg- 
ment arrested for or by reason of any informality or refinement, 

. where there appears to the court sufficient, in the face of the in- 
dictment, to induce them to proceed to judgment.” Tt would 
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certainly be much more satisfactory to the Court if the act had 
specified the omissions or defects ‘which in the opinion of the 
Legislature ought not to invalidate the indictment, as has been 
done in England, by an act on the same subject—that of 7 and 
8 Geo. IV., ch. 64. Among other things, that provides that no 
judgment shall be stayed or reversed for want of the averment 
of any matter unnecessary to be proved, nor for omitting to state 
the time at which the offense was committed in any case 
(198) when time is not of the essence of the offense, nor for 
stating the time imperfectly. At common law it was in- 
dispensable that the indictment should fix some certain dav at 
which every material fact constituting a crime oceurred. But, 
although that was the form of the indictment, vet the author- 
ities fully show it was only material that the time laid should 
be before the bill found, for, whatever time was laid, it was 
sufficient to prove on the trial that the offense was committed 
before the prosecution commenced—uniess in those cases in 
which the time enters into the offense, and, of course, must 
enter into the description of 1 hen an act is made criminal 
if done in the night, or between such and such days of the vear, 
or the like. In respect to murder, the fime 1s material in one 
respect, and but in one, which is; that it must appear on the bill 
that the dav of the death. as laid, is within a year and a day 
from that of the wounding. For, if it be not so laid, the indict- 
ment does not charge murder, as the law attributes the death, 
not happening within a vear and a day, to some other cause 
than the wounding. The present indictment is sufficient in that 
respect, for, upon the supposition that there is no dav of the 
month laid, it lavs the time of the felonious assault and stabbing 
to be in August, 1846, and that Tlowers “then sand there in- 
stantly died” thereof. The whole, therefore, oeccurved before 
the bill found, which was in the latter end of September or first 
of October following. The question then is, w hether the act of 
84 Lawl support au indictment which fails to lay a certain day 
as that of committing the crime. but plainly charges it to have 
been done in a certain month before the bill found. The Court 
is of opinion that in order to give effect to the clear purpose 
of the Legislature, and advanee the pohew of the act, it must 
reccive that construction. The indictment is perfectly plain 
and intelligible as it is, for we sce clearly that the crime of 
murder is charged, and that, as charged, it was perpe- 
(199) trated before the bill was found. We know not what 
defect can come within the terms “informality or refine- 
ment,” if the omission of the particular dav of the offense com- 
mitted do not; since, if it had been inserted, its only office 
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would be to show a time before the finding of the indictment, 
and the proof might be of any other day, provided only it also 
be before the finding of the bill. It has been heretofore held, 
under the act, that the indictment need not charge any matter 
which oc not be proved on the trial. S. v. Moses, 18 N. C., 
452; S. v. Green, 29 N. C., 39. Upon the same reasoning it 
follows tie it is sufheient to lay any matter in the bill in “the 
manner in which it is necessary to prove it, for that is the sub- 
stance of the thing. If the bill here had laid the twelfth of 
August, 1846, as the day of the offense, proof that it was done 
in August, elther before or after the 12th, or without specifying 
any day, would suffice. Then the indictment is unnecessarily 
formal, if it go into further particulars to which no proof need 
be adduced. To what good end, as the law stands upon the 
statute, would such an averment in the bill tend? None, unless 
it be to render the profession more studious of the precedents 
and emulous of perfect pleading. But that is a good result to 
the attainment of which we are not at liberty to sacrifice the 
intention of the Legislature, that the execution of justice shall 
not be delayed, nor offenders escape punishment by “exceptions 
in themselves merely formal,’ and technical niceties. 

We probably do not perceive the point of the objection to the 
order of removal. It has oceurred to us that possibly it was 
founded on the language of the order, being different from that 
of the statute, in this, that the order is, “that the trial of the 
prosecution be remove ed,” whereas the language of the act is, 
that the court shall order “a copy of the record of said cause to 
be removed to some adjacent county for trial.” But in 
substance the act is that the place of trial is change d, and (200) 
the other part of the enactment is merely dir ectory as to 
the document on which the trial is to proceed, namely, on a 
transcript instead of the original record. Upon the whole order 
it appears that the prisoner and the cause were removed for 
trial in the Superior Court of Law of Columbus County, and it 
is seen in the record from Columbus (which is that before us) 
that a transcript from Robeson Superior Court was afterwards 
filed in the Court of Columbus, and the prisoner tried and con- 
vieted on it. Those things certainly show a full compliance 
with the law. 

The Court therefore perceives no error in the judgment. 

Per CrreiaM. No error. 


Cited: Phalluns +. Lentz, 83 N. C., 948; 8. 7. Morris, 84. N, 
C., 763; 8S. v. Anderson, 92 N. C., 754; 8. ve. Behrman, 114 
N. C., 804. 
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(201) 
JOIN P. MABRY v: JAMES C. TURRENTINE. 


1. Where one has been appointed coroner of a county. though it may 
appear he has not renewed his official bonds. as required by law, 
vet his acts as coroner de facto are valid. at least as regards third 
persons. 


iS) 


Nothing can excuse the sheriff for the escape of a debtor. committed 
to his custody, but the aet of God or of the enenites of the country. 
3. A recovered a judgment in Surry County Court against B. and 
issued on it a ea. sad. to Surry County. The sheriff returned “Vor. 
est inrventus—the defendant in Hillsborough jail.” <A then sued 
out a set, fa. against the bail of B. and they pleaded that “their 
principal was then confined as lawful prisoner in the jail of 
Orange County.” and the jury so found. The following entry was 
then made of record: “Tt being made to appear to the court that 
B is now confined under legal process.in the jail of Orange 
County, nd it appearing that the said B is indebted to A in the 
sum, ete. it is therefore ordered that notice be issued to the sheriff 
wd jailer of Orange County. commanding them to retain the 
said Bin prison until he shall pay and satisfy the said debt and 
costs to the said A. or until the said B be otherwise discharged 
by due course of law.’ Notice of this order was duly served 
on the sheriff of Orange: Held. that by virtue thereof, the said 
Bowas duly committed to the custody of the sheriff of Orange, 
as on a cu. si. and that upon the escape of the said B the sheriff 
of Orange was responsible to the said A in the same manner and 
to the same extent as if B had been committed on a ca, sa. 
4, Although this order may have been luade., nominally, in the suit 
against the bail, yet that suit was in law but a continuation of 
the suit against the principal. 


Appear from the Superior Court of Law of Davipson, at 
Spring Term, 1847, Bazley, J.. presiding. 

This is an action of debt for the negligent escape of Mordeca1 

ee committed in execution to the defendant, the 
(202) sheriff of Orange, by the Superior Court of Davidson on 

a judgment rendered in that court in October, 1839, for 
$604.30, with interest, ete., and $16.08 for costs. Tt was tried 
on ntl debet, and the facts are stated as follows: 

Tn May, 1839. one Adams recovered a judgment against Flem- 
ming, in Orange County Court, and at the sueceeding November 
Term the bail “of Flemming in that action brought him into the 
County Court of Orange, and surrendered him in discharge of 
themselves; and on the motion of the plaintiff, Adams, a cowm- 
mittitur in execution was entered in that suit, and the present 
defendant, then the sheriff of Orange, took Flemming into cus- 
todv thereon and committed him to prison. 

The writ in the original suit of Mabry against Flemming 
was served in Surry County, where Flemming resided. and gave 
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bail. On 12 February, 1840, Mabry sued out a ca. sa. on his 
judgment, directed to the sheriff of Surry and returnable to 
April Term, 1840; and it was returned, “Non est inventus— 
the defendant is in Hillsborough jail.” The plaintiff sued a 
scv. fa. against the bail, and at the next term (April, 1841) they 
pleaded that the principal, Flemming, was then confined, under 
lawful process, a prisoner in the jail of Orange County, and so 
the jury found. The following entry was then made of record: 

“It being made to appear to the court that Mordecai Flem- 
ming 1s now confined under legal process in the jail of Orange 
County, and it appearing also that the said Flemming is in- 
debted to the plaintiff, John P. Mabry, in the sum of $604.30, 
with interest thereon from October Term, 1839, and also in the 
sum of $16.08 for costs: It is therefore ordered that notice be 
issued to the sheriff and jailer of Orange County, commanding 
them to retain the said Flemming in prison until he shall pay 
and satisfy the said debt and costs to the said plaintiff, 
or until the said Flemming be otherwise discharged by (203) 
due course of law.” 

A eopy of the order was issued by the clerk and served on the 
defendant on 23 November, 1841, by Pride Jones, as returned 
by him under his hand as coroner. The counsel for the defend- 
ant objected to receiving the return in evidence, because, as he 
alleged, the said Jones was not coroner in November, 1841; and 
in support of the objection he gave in evidence a copy of the 
record of the appointment of Jones as coroner at February 
Term, 1840, and of his then taking the oaths of office and giving 
bond; and it not appearing of record that any bond had been 
subsequently accepted by the court, the counsel for the defendant 
insisted that the said Jones was not legally in office at the time 
his return purported to be made, and, therefore, that the return 
was not evidence. On the part of the plaintiff a bond was then 
introduced and its execution proved, bearing date in May Term, 
1841, of the County Court, which purported to be the official 
bond of Jones, as coroner, and his sureties; and the clerk of the 
County Court proved that when he came into office after 1841 
he found it among the records and papers in his office. The 
court overruled the objection, and received the return in evi- 
dence. 

The plaintiff then gave further evidence that the defendant 
was the sheriff of Orange from 20 November,-1839, to 1 Novein- 
ber, 1844, inclusive, and that on the latter day Flemming es- 
caped from jail, after having been detained a prisoner there by 
the defendant from November, 1839. 

On the part of the defendant evidence was then given that the 
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jail of Orange was new and strong, and that Flemming had 
effected his escape therefrom at the.time mentioned by sawing 
asunder two iron bars of the grate in a window, and thereby 
making an opening large enough to get through; and also that 

the doors of the jail were locked on the evening before 
(204) the escape. And he gave further evidence tending to 

show that Flenming was assisted to escape by some one 
outside the jail. 

Upon the foregoing evidence the counsel for the defendant 
msisted that he was not hable in this action unless upon proof 
of a willful participation in the escape of Flemming, or of gross 
and culpable neghgence of the defendant, and, also, that the 
order of the Superior Court of Davidson was not a sufficient 
commitment In execution to render the defendant liable in this 
action; and he prayed the court so to instruct the jury. But 
the court refused to give such instructions, and instructed the 
jury that Flemming was duly committed in execution on the 
plaintiff’s Judgment, and that the defendant, after being served 
with a copy of the commitéiitur, was bound to keep him a pris- 
oner in execution therefor, and was liable for his escape, al- 
though the jail was new and as good as anv in the State, and 
although Flemming might have been aided in escaping by per- 
sons outside—unless such escape was effected by the act of God 
or the pubhe enemies. The plaintiff had a verdict and judg- 
ment, and the defendant appealed. 


J. HH. Bryan-and Morehead for plaintiff. 
Waddell and Norwood for defendant. 


Rerrix, C. J. The coroner’s return was properly admitted. 
The Rey. St., ch. 31, sees. 126-7, requires sheriffs and coroners 
to serve all notices in any cause or proceeding, and enacts that 
their returns on the notices shall be evidence of the service. 
But the objection is that Jones was not coroner, because he did 
not renew his bond, or the court did not accept a new bond from 
him, and that, therefore, he was not capable of holding the office, 
according to the statute. Rey. St., ch. 25, sec. 3. It is no part 
of the objection that Jones, who had been duly appointed and 

admitted into office originally, was not acting as coroner, 
(205) and so recognized generally by the public authorities and 
the community. 

Therefore, those facts are to be assumed: and, so assuming, 
it is clear that the want of an official bond does not impair the 
validity of his acts as de jeer the coroner. in reference, at least, 
to third persons. Burke xv. Elliott, 26 N. C., 355; Gilliam v. 
Reddick, ib., 368. 
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In Adams v. Turrentine, ante, 147, the Court has already 
decided, at this term, that nothing can excuse the sheriff for 
the escape of a debtor, but the act of God or of the enemies of 
the country. 

The remaining point is whether Flemming was duly com- 
mitted to the custody of the defendant in execution on the plain- 
tiff’s judgment. Objection is made, both to the authority of the 
court to commit in this case and also to the form of the commit- 
ment. The authority of the court is questioned upon the 
strength of the provisions of Laws 1777, ch. 115, sec. 22, which 
provides that if a sheriff shall return upon a scire facias against 
bail that the principal is imprisoned by virtue of any process, 
elvil or criminal, the court to which such scive factas is return- 
able shall, on motion of the plaintiff or bail, order that “such 
principal ‘be retained where he shall be a prisoner until the 
plaintiff’s judgment and costs shall be paid, or be otherwise dis- 
charged by due course of law; and that a copy of the order 
served on the keeper of such prison, before such prisoner’s re- 
leasement, shall be sufficient authority for him to retain such 
prisoner until such order be complied with.” The act further 
provides that this shall be deemed a surrender of the principal 
and a discharge of the bail. It 1s said that this gives a special 
authority to commit under the particular circumstances of a 
scire facias against bail and the return thereon of the sheriff of 
the imprisonment of the principal by him; and that, as the 
sheriff did not so return on this scz. fa., and indeed could not, 
inasmuch as the imprisonment was in another county, the Supe- 
rior Court of Davidson could not, in the debtor’s and 
sheriff’s absence, commit in execution. But we think the (206) 
nature of this enactment is entirely mistaken, and that the 
object was not to confer a Jurisdiction or authority on the court 
in a particular case, but to give a privilege, in that case, to the 
bail, rendered necessary by the situation of our country and by 
our ‘audiciary system, and to make it imperative upon the court 
to act on certain evidence to that end. It 1s an ancient common- 
law jurisdiction to commit in execution, by order of record, such 
persons as are surrendered by their bail, or upon a judgment 
recovered against one already in prison. The regulations of the 
modes of proceeding are not prescribed positively by statutes, 
but exist as rules of practice adopted by the courts from time 
to time, for the convenience of the suitors, bail and officers, to_ 
prevent surprise on the one hand and oppression on the debtor 
on the other hand. The subject is well treated and the nature 
of the jurisdiction well explained in Tidd Pr., 286, 364, and 2 
Sellon Pr., 100 to 111, both as to the modes of committing and 
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to the supersedeus. Now surrenders may even be made before 
a judge at his chainber and he may order the committitur: and 
for any irregularity the debtor has his supersedeas. Tt is un- 
necessary to comment particularly upon those passages, as thev 
have no obligation here, and are only referred to as showing the 
nature of the jurisdiction and the practice under it. The com- 
mittitur is, in substance, a capias ad satisfucrendum, and there- 
fore within the power of the court at common law to award, and 
is often indispens able where the party cannot resort 1mmediately 
to his ca. sa.; for example, when the, principal is surrendered 
during the term in which the judgment | is taken. As the ce. sa. 
does not go until the term ended, the commitment in execution 
is absolutely necessary to the security of the creditor. Now, in 
England the course is to bring up a prisoner from another jail 
by habeas corpus, in order to jus surrender and to charge ne 
in execution; and it is generally highly proper in order 
(207) to identify him to the court t and to the officer, and to 
justify the latter as to the person, if sued for detaining 
the wrong person, as well as for other reasons. But there 1s 
nothing in the nature of the thing to prevent the court from 
making an order of commitment of a person not present in 
court;.and in many cases in this State the power to make such 
an order is absolutely necessary to the convenience of parties 
and the advancement of justice. By the act of 1777 bail have 
the right to surrender the principal; but 1t can be done only to 
the sher iff who made the arrest or in open court. But if the 
principal be in prison in another county, he cannot be surren- 
dered to the sheriff who arrested him; and in many cases it 
would be impossible and, in most, highly inconvenient to bring 
him to the court in person. For our counties are so ummerous 
and so distant from each other, and the terms of our courts so 
short, that after process served on the bail and returned, the 
habeas corpus could not issue and the party be brought in time 
to relieve the bail. True, the habeas corpus might be made re- 
turnable to a subsequent term; but that w ould be highly mis- 
chievous, as the sheriff eaavnot take bail after judgment, and 
would be compelled to retain the prisoner the whole time under 
all circumstances. Besides, the provision of the act extends to 
all cases, whether 1 in the County or the Superior Court. There- 
fore, in cases in which a debtor is lawfully imprisoned in one 
county, and his bail is proceeded against in the court of another 
county, it was a justice done to the bail that he should be re-» 
lieved upon showing those facts, without being required to make 
an actual surrender in court. It was the purpose of the Legis- 
lature to require such relief for the bail from the courts, and 
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also to make the return of the sheriff on the scire fucias against 
the bail sufficient evidence. But, certaily, it was not 

intended to make that the only evidence, nor to say that (208) 
in the case of such a return only should the court order 

the committitur, or order it in the absence of the party. Why 
should it have been so enacted? It is possible, indeed, that the 
person in, prison may be mistaken, and inay not be the debtor. 
But suppose the fact, the prejudice can be no greater to hin 
than would result from his arrest as the debtor under a ca. sa., 
and his remedies would be as ready and as complete. In either 
ease he would get a supe rsedeus or habeas corpus; in the latter 
he would have his action also against the sheriff, and in the for- 
mer against the creditor or bail. But, at all events, the Legis- 
lature has positively enacted that, as is admitted, it may, and, 
as we think, shall be done in one case; and therefore there can 
be no reason why the courts may not mould their practice on this 
subject so as to make it, in other cases, conform in principle to 
the legislative enactment and promote the convenient adminis- 
tration of justice. In Granbery v. Pool, 25 N. C., 155, it was 
taken for granted that by the sound construction of the act of 
1777 orders for commitment in execution might be made in all 
cases where the principal was imprisoned within the State, and 
a copy of the order served on the sheriff would justify his deten- 
tion. It is impossible the act is to be restricted to the narrow 
limits contended for in this case. For, suppose the sheriff re- 
fuse to return the imprisonment, although the fact be so, is the 
bail to lose the benefit of the fact and be forced to trial at the 
first term and fixed with the debt? Surely not. The substance 
of the provision is that if the principal be imprisoned, so that 
the bail cannot surrender him personally in court, when the 
bail is called to answer for the debt he may make the fact ap- 
pear, and he shall be discharged as upon a surrender. Indeed, 
the act says such imprisonment shall be deemed a surrender, and 
therefore it may be pleaded and relied on as having that 

effect. If the bail be discharged thereby it is a necessary (209) 
consequence that the creditor has a right to demand a 

committitur as a security for his debt. It may well be that the 
court is not bound and, therefore, would not aceecpt a surrender 
of this kind from the bail before a step taken to charge the bail 
by sctre factas, inasmuch as it may be in the power of the bail 
to surrender the principal when the creditor shall call for him. 
But in the ease before us the bail was elearly entitled to be exon- 
erated, since the creditor was seeking to fix the bail, and would 
have done so unless the principal’s imprisonment authorized an 
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exoneration; and the exoneration of the bail gives the creditor 
the right in justice, and according to the act of 1777, to require 
the debtor’s detention in execution. 

It is the opinion of the Court, therefore, that the committt- 
tur was rightly made upon the facts found, when it was ordered. 

But whether it was so or not, and admitting it to have been 
erroneous for the reason that it was not founded on a proper 
return of the sheriff, yet that would not excuse the escape. Tor 
the subject was within. the jurisdiction of the court and the 
sheriff could not tell that the court had not acted on a case 
within the words of the act, and ought not to be prejudiced by 
any error of the court in that respect; and, therefore, the com- 
mittitur, when served on the sheriff, was “a sufficient authority 
for him to retain the prisoner.” If the sheriff be justified in 
detaining the prisoner, it is perfectly settled that he is bound to 
do so when there is a judgment. As he is not chargeable for 
the error in the judgment or process, such errors cannot excuse 
him, unless they be such as render the whole absolutely void, as 
for want of jurisdiction and the lke. It is not for the sheriff 
to allege that the Superior Court made the order upon insuffi- 
clent evidence. Moreover, it appears in this case that, in poimt 

of fact, Flemming, the plaintiff’s debtor, was lawfully 
(210) imprisoned under the custody of the defendant in the 

jail of Orange at the time that in the Court of Davidson 
he was so found to be, and ordered to be retained bv the de- 
fendant. No injustice, then, was done to any person by the 
committitur, and the defendant was duly served with a copy 
of it. 

It was further said that the order was made in the suit against 
the bail, and not in that between Mabry and Flemming, and 
for that reason that it was not a commitment on the judgment 
in the latter case. We do not know that we can understand that 
the order was made on the record of either suit, after it was 
made up and engrossed. We presume it was put on the minutes 
in the usual way during the term, and that it is to be considered 
a part of the record, to which it properly belongs ultimately. 
But we do not deem that at all material, as the suit against 
the bail is founded on the first judgment—hbeing a scire facias 
on that record, to which nul titel record is pleadable; and the 
whole is so much one suit that after judgment against the bail, 
execution may issue against the principal and the bail jointly. 
Rey. St., ch. 10, sec. 8. The order was therefore made in the 
sult against Flemming. It specifies the debt and costs, and sub- 
stantially conforms to the precedents, as modified by the act, 
directing the court to “order the defendant to be retained where 
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he is prisoner until the plaintiff’s judgment and costs shall be 
paid or be otherwise discharged by due course of law.” It is in 
effect a ca. sa. and ought to render the defendant chargeable in 
lke manner for an escape, as is settled in England, and has been 
held by this Court. Lash v. Ziglar, 27 N.C., 702. 

Per CurtaM. Judgment arrested. 


155 


GENERAL RULES ADOPTED AT JUNE TERM, 1847. 


In consequence of the changes made necessary by the uct of the 
General Assembly, passed at the late session, whereby a term of the 
Supreme Court is required to be held at Morganton, and the period 
of holding one of the terms at Raleigh is altered, the Judges of the 
Supreme Court find it proper to make and publish the following rules: 


I, All applicants for admission to the bar must present themselves 
for examination within the first two days of the respective terms. 

II. All causes which shall be docketed before the eighth day of a 
term shall stand for trial during that term. All appeals which shall 
be docketed afterwards shall be tried or continued at the option of 
the appellee. AJ] suits in equity transferred to this Court for hear- 
ing. and not docketed before the eighth day of a term, shall be con- 
tinued at the option of either party. 

ItI. During the two first days of the term the Court will hear mo- 
tions and try causes br consent of the counsel on both sides. On the 
third day of the term the court will proceed regularly with the 
dockets: first. with that of the State; second, the equity; and third, 
the law causes. 

LV. For the Court held at Raleigh. the clerk will docket the causes 
in the following order, namely: Those from the Fifth Circuit shall be 
placed first, then those from the Fourth Circuit. and so on to the [First 
Circuit, 

V. For the Court held at Morganton, the clerk will docket the 
eauses in the following order. namely: Those from the Seventh 
Cireuit shall be placed first, and then those from the Sixth Circuit. 
and then those from other counties. 

VT. When causes are called they must be tried or continued, unless 
for special cause the Court should extend the time for the argument, 
and except that equity causes under a reference may be kept open a 
reasonable time for the coming in of the reports and filing and arguing 
exceptions. E. B. FREEMAN, 

Clerk. 
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The Honorable Josepn JOHN Danier, one of the Judges of this 
Court, died at Raleigh 10 February, 1848, aged about sixty-five years. 

He was a native of Halifax County in this State. He was gradu- 
ated at the University of North Carolina, and studied Jaw under the 
late General Davie. Soon after coming to the bar his talents and 
attainments gained him a high eminence. and in 1816 he was appointed 
a Judge of the Superior Courts of Law and Equity, the judges of 
which courts at that time exercised the functions of a Supreme Court. 
In 1832 he was appointed a Judge of the Supreme Court, under its 
new organization. ‘ 

The following proceedings of the Bench and Bar of the Supreme 
Court, upon the occasion of his death, are extracted from the minutes 
of the Court, where they were ordered to be recorded: 


SUPREME CowrRT, 
12 February, 1848. 


Court met pursuant to adjournment. Fresent: the Honorable 
THOMAS Rurrix, C. J., Monorable FRepeRIC Nasu, J. 

On the opening of the Court, the Hon. James Iredell presented the 
following proceedings of the bar, and requested their Honors to order 
them to be entered on the minutes: 

At a meeting of the Bar of the Supreme Court, held in the court- 
room on Friday, 11 February, 1848, in consequence of the death of 
Judge JoserH JOHN DANIEL, on motion, Hon. John H. Bryan was ap- 
pointed chairman and Perrin Busbee secretary. 

Hon. James Iredell moved that a committee of six be appointed to 
report resolutions expressive of the feelings of the meeting. 

The chairman thereupon appointed the following gentlemen, viz.: 
James Iredell, Charles Manly, H. W. Husted, George W. Mordecai, 
George W. Haywood and Henry W. Miller. 

Mr. Iredell subsequently reported in behalf of the committee the 
folowing preamble :nd resolutions. which were unanimously adopted : 

The members of the Bar of the Supreme Court, now in attendance, 
have learned with deep grief the gveat loss which this Court and the 
country have sustained in the death of the Honorable Josepu J. 
DANIEL. : 

A judge so learned in the law. so patient in his investigations. so 
pure in his purposes, so gentle in temper. and so generous in his acts, 
could not be ealled from his labors without causing the most sincere 
sorrow in the hearts of those who have so long honored and loved 
him. Such sorrow we now feel. and but feebly express in the follow- 
ing resolutions : 

1. That in the death of the late Judge DANTEL the Supreme Court 
of North Carolina has lost a learned and able jurist and the State an 
eminently good and useful citizen. 

2. That in token of our respect for his memory we will wear the 
usual badge of mourning for thirty days. 
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3. That these proceedings be presented to the Court, at their first 
meeting, with a request that they be entered on the minutes, 

4. That the Chief Justice be requested to communicate a copy of 
the foregoing resolutions to the family of the deceased, with the 
assurance of our sympathy with them under their sad bereavement. 


JoHN H. Bryan, Chairman. 
PERRIN BUSBEE. Seeretary. 


To which Chief Justice Rtrrinx. on behalf of the Court. replied as 
follows: 


The surviving members of the Court receive with deep sensibility 
the proceedings of the bar in commemoration of our late and lamented 
brother. They but express our own emotions upon that melancholy 
event. and are no more than a just tribute to the unsullied purity of 
his personal character, his learning, and long and useful official 
labors. . 

He served his country, as a judge, through the period of very 
nearly thirty-two years; and he served acceptably, ably. and faith- 
fully. 

He had a love of learning. an inquiring mind. and a memory un- 
commonly tenacious: and he acquired and retained a stock of varied 
and extensive knowledge. and. especially, became well versed in the 
history and principles of the law. He was without arrogance or osten- 
tation. even of his learning: had the most unaffected and charming 
simplicity and mildness of manners. and no other purpose in office 
than to “execute justice and maintain truth.” and, therefore, he was 
patient in hearing argument, laborious and calm in investigation. 
candid and instructive in consultation. and impartial and firm in 
decision. 

With these properties and his long experience, it is no wonder that 
he should have proved so eminent on the bench as to endear himself to 
his associates. gain the high respect and regards of the profession, 
and the confidence of the country. He did so to such a degree that 
few men. if any, were in life more honored among us, or in death, we 
think. will he inmore deplored. 

Fully sharing in these sentiments and feelings, the Court readily 
joins in the expression of them. and yields to the wish of the bar 
that these proceedings should be entered on the minutes. and also 
conumunicated to the bereaved children of our late venerated friend 
and brother. 


Mr. Mordeeai. on behalf of the bar. requested that the response of 
the Chief Justice to their proceedings might also be spread upon the 
minutes of the Court. and it is ordered aecordingly. 

EpMUND B. FREEMAN. Clerk. 
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JUNE TERM, 1848. 


DANIEL FREEMAN vy. DOCTOR M. LISK et at. 


1. After a debtor, arrested upon a ed. sa., has given bond with sure- 
ties to take the benefit of the insolvent debtors’ act. and has 
joined in an issue tendered by the plaintiff upon a suggestion of 
fraud, it is too late for him or his sureties to bring forward an 
exception to the writ of ca. sa. under which he was arrested. 


ho 


. Where a debtor, alleging that he is insolvent, appears in court un- 
der an arrest and bond given, he can only be discharged by taking 
the oath prescribed by law, or by the act or consent of the cred- 
itor. 


If an issue of fraud has been made up, there can, upon that, be no 
nonsuit. 


eo 


Apprat from the Superior Court of Law of Monraomerry, at 
February Term, 1848, Bazley, J., presiding. 

The plaintiff obtained a judgment against the defend- (212) 
ant Lisk for the sum of $34.40, with interest from 6 Sep- 
tember, 1838, on a warrant from a justice of the peace, where- 
upon a capias ad satisfaciendum issued, dated 10 January, 1845, 
upon which the defendant was arrested and gave bond for his 
appearance at the Court of Pleas and Quarter Sessions, to be 
held for said county on the first Monday of April, 1845, with 
Thomas Williams, Green Smith and Alexander Zachary as his 
sureties; and at said term the defendant proposed to take the 
oath prescribed for the relief of insolvent debtors, which was 
objected to by the plaintiff, and thereupon an issue of fraud 
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was made up; and there being no trial by jury in the County 
Court, the ease was transferred to the Superior Court for tri ial, 
and at February Term, 1846, of that court the defendant Lisk 
appeared, and by his counsel moved to nonsuit the plaintiff. 
The plaintiff was then called and a nonsuit entered of record. 
At the subsequent term'of the Superior Court, viz., at August 
Term, 1546, the plaintiff offered an affidavit that he had em- 
ployed an attorney to attend to his cause against the said D. M. 
Lisk, and that his said attorney had omitted to enter an appear- 
ance for him. Whereupon, the court ordered that the cause be 
reinstated. The cause was not eae and was continued at 
that term, and continued until Spring Term, 1848. The cause 
then being called, the plaintiff’s counsel had the defendant Lisk 
called and, he failing to appear, moved the court for judgment 
against him and his sureties. This was opposed by the defend- 
ant’s counsel, who objected, first, because of the invalidity of 
the ca. sa.; secondly, because the court had no power to set aside 
the nonswit upon the affidavit made, and reinstate the case upon 
the docket. These objections were overruled by the court and 
judgment given a st the defendant Lisk and his sureties for 
the sum of $52.31, to be discharged upon the payment of 
(213) $31.11 and costs. 
From which judgment the defendants prayed an appeal 
to the Supreme Court, which was granted. 


No counsel appeared in this Court for plaintiff. 
Iredell for defendants. 


Barrie, J. The first objection urged in the court below to 
the rendition of a judgment against the defendants cannot be 
sustained. After giving bond with sureties for his appearance 
in court to take the benefit of the act passed for the relief of 
insolvent debtors, and joining in an issue tendered by the plain- 
tiff upon a suggestion of fraud, it is too late for the debtor or 
his sureties to bring forward an exception to the writ of ca. sa. 
under which the arrest was made. It was so decided in Dobbin 
ve, Gaster, 26 N. C., 71, where the time and manner of taking 
such an exception are pointed out, and where the reasons why 
it cannot be urged with success, unless taken in apt time and 
by a proper mode, are fully and clearly stated. 

The other objection was founded upon a mistaken apprehien- 
sion of the effect of the judgment of nonsuit, rendered against 
the plaintiff at Spring Term, 1846. That judgment was irregu- 
larly and improvidently given, and was properly set aside, upon 
the application of the plaintiff at the ensuing term of the ‘court, 


160 


N.C] JUNE TERM, 1848. 


IFREEMAN 7, LISK. 


for, this being a proceeding upon final process, a judgment of 
nonsuit could not in a technical sense have been given. After 
a debtor who has been arrested under a writ of ca. sa. has given 
bond for his appearance in court to obtain the benefit of the act 
for the relief of insolvents, he must pursue the course preseribed 
in the act in order to entitle him to take the oath and be dis- 
charged. The creditor who is to be affected by his discharge 
has a right, if he chooses to avail himself of it, to be present 
to see whether all the requisitions of the law have been 
eomplhied with, and to object to the discharge if they have (214) 
not. If fraud be suggested by the creditor and an issue 
made up to try the specifications, the plaintiff may insist upon 
the trial, or he may withdraw, or, perhaps, by his neglect aban- 
don the issue; but neither a withdrawal nor an abandonment of 
the issue will render it unnecessary for the defendant, the debtor, 
to take the oath, or entitle him to be discharged without taking 
it. The failure of the plaintiff to appear when the cause is 
called for trial is not a ground for a judgment of nonsuit against 
him, and the utmost effect it can have will be to give to the 
defendant the right to have a jury impaneled to try the issue 
and to have a verdict found in his favor for the want of testi- 
mony on the part of the plaintiff; or perhaps to treat it as a 
withdrawal or waiver of the issue by the plaintiff, so as to enable 
him to take the oath and be discharged. Unless he obtain his 
liberty by the act or consent of the plaintiff, which will be a 
satisfaction of the debt (Hawkins v. Hall, 38 N. C., 280), he 
can be discharged from lability on his bond only by taking 
the oath, and he must be prepared to do so whenever in the 
regular course of the business of the court he is called upon for 
that purpose; and if he fail to appear, when so called, his bond 
is forfeited, and judgment may be entered against him and his 
sureties. 

His Honor, therefore, did right in overruling the defendants’ 
objections, and the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


Cited: Houston v. Walsh, 79 N. C., 40. 
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(215) 
WILLIAM S. ASHE v. ALENANDER MURCHISON, 


t.-An agent. as such. is not necessarily incompetent to testify for his 
principal. He can ouly be excluded on the ground of interest. 

2. Where a principal is sued for the negligence of an agent. a prima 
fecie case of responsibility to his principal should be shown be- 
fore the agent is excluded as a witness, and then the principal 
ought to be permitted to examine hii on his refre dire to explain 
his real situation. 


APPEAL from the Superior Court of Law of New Hanover, 
at Special Term in January, 1548, J/an/y, J., presiding. 

This was an action on the case against the defendant, Alex- 
ander Murchison, as the owner of a raft of timber, to recover 
damages for an injury done by said raft to a toll-bridge, the 
property of the plaintiff, Wilham §. Ashe. The declaration 
stated that the plaintiff was the owner of a certain bridge over 
the Northeastern branch of the Cape Fear River, about a mile 
and a half above the town of Wilmington, and entitled to collect 
toll from passengers crossing the same; and that the defendant 
being the owner of a large raft of lumber, carelessly, improp- 
erly and neghgently permitted his said raft to strike against 
the said bridge belonging to the plaintiff, so as to break down 
and destroy a large part thereof, etc. Plea, aot @uity. 

John Mills, a witness called by the plaintiff, testified that on 

November, 1845, about a little before sunri se, he was at the 
bridge of the plaintiff, when he observed a very large raft of 
lumber within twenty feet of the bridge, and coming against 
it on the floodtide. No person was on the raft, and it struck 
the bridge and carried away sixty-eight feet of it. On one end 

of the raft there was a piece of grapevine, which looked 
(216) as though it had been cut. He believed there was a small 

piece of rope at the other end of the raft, but as to this 
he was not positive. He further testified that the bridge was 
the property of the plaintiff, he being then in possession of it 
and collecting toll from aa 

M. Lewis was then catled as a witness for the plaintiff. He 
testified that during the day, on the morning of which the raft 
had struck the plaintiff’s bridge, as testified to by the first wit- 
ness, or during the next dav, he was at the bridge, when one 
H. McKeller (who it was admitted was the agent of the defend- 
ant) came to the bridge for the purpose of securing the raft and 
carrying it to Wilmington; that, while at the br idge and on the 
raft, he (McKeller) said that the raft was the property of the 
defendant, who resided in the county of Cumberland. - He fur- 
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ther testified that the raft was one of the largest he ever saw; 
and that the bridge was the property of the plaintiff, who had 
been in possession of it and receiving toll from passengers over 
it for many years. In answer to questions by the defendant’s 
counsel, he stated that the stream over which the bridge was 
built was a navigable stream, and that the bridge had been 
broken three or four times by rafts or flats. 

The plaintiff then introduced one P. Tilley, who testified that 
he was at the bridge with the plaintiff while the raft spoken 
of was lying against it, and McKeller, defendant’s agent, was on 
the raft; that some conversation ensued between the plaintiff 
and said MecKeller, in which McKeller remarked, “he did not 
care a damn if the raft had broken down the whole of the 
bridge.” This testimony was objected to by the defendant, but 
admitted by the court. 

Other witnesses were examined, who testified as to the extent 
of the damages done to the bridge. 

The defendant then offered H. McKeller as a witness. The 
examination of the witness was objected to by the plains, 
tiff, for the reason that the witness, being the admitted (217) 
agent of the defendant, was responsible over to the de- 
fendant for the damages which the plaintiff might recover in 
this suit, and that the witness was therefore interested in defeat- 
ing the recovery of the plaintiff. The court refused to permit 
the witness to be examined. The defendant’s attorney of record 
offered to release or discharge the witness from any habiltv 
which he might be under to the defendant; but the court was of 
opinion that the attorney of record could not execute such a 
release for the defendant. The defendant then offered to ex- 
amine the witness on his rotre dire, to’show the extent of his 
agency and that he would not be Hable over to the defendant. 
This was also refused by the court. 

The defendant insisted, and so asked the court to charge the 
jury: 

1. That if the plaintiff’s bridge was erected over,a navigable 
stream, used by the public in conveying their produce to market, 
he must show a right to such bridge by grant or otherwise. 

. That if the plaintiffs bridge, erected over a navigable 
Pate had been built in a weak and insecure manner, so as to 
be liable to be broken down by ordinary rafts, it was the plain- 
tiff’s own folly, and he could not recover. 

3. That if the injury resulted from pure accident, and with- 
out anv negligence on the part of the defendant, then it was a 
ease of loss withont injury, and the plaintiff could not recover. 

The court charged the jury upon the first point: That for 
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the purposes of this action, so far as the plaintiff’s title to the 
bridge was involved, it was sufficient for the plaintiff to show 
that he was in the peaceable possession of the bridge and receiv- 
ing the tolls. 

Upon the second point he charged: That if the bridge was 
weak, it only affected the measure of damages, but not the 

plaintiff’s right to recover. 
(218) And upon the third point: That to entitle the plaintiff 

to recover, he must satisfy the jury that there was negli- 
gence on the part of the defendant, either by himself or his 
agent—detendant being bound to use ordinary care and dili- 
gence in the management of his raft; that the testimony made 
out a prima facie case of negligence 1 in the defendant in permit- 
ting his raft to drift at large on the river without any person 
in charge of it, whereby the plaintiff was injured, and it was 
for them to say whether the defendant had explained this prima 
facie evidence of negligence on his part by showing that the 
condition and situation of the raft was the result of accident, 
‘which could not have been avoided by ordinary care on his part. 
And the whole circumstances were submitted to the jury. 

The jury returned a verdict in favor of the plaintiff. Where- 
upen a rule upon the plaintiff was granted that he should show 
cause Why a new trial should not be granted upon the ground 
of misdirection and the. rejection of proper evidence ; and upon 
arguinent the rule was discharged and the judgment given ac- 
cording to the verdict. The defendant prayed : an appeal, which 
was allowed. 


Strange for plaintiff. 
D, Reid and W. Winslow for defendant. 


(219) Barrie, J. Upon the question whether H. McKeller, 
a witness called for the defendant, was competent to tes- 

tify for him under the circumstances in which he was offered, 
we differ from the judge who presided at the trial. The case 
states that 1t was admitted that the witness was agent for the 
defendant; but whether he was a general or special agent, 
whether he was an agent only to carry the raft of. timber to 
Wilmington or only an agent to receive it there and sell it for 
the benefit of his principal, is not shown. An agent, as such, 
is not necessarily incompetent to testify for his principal. He 
can be excluded only on the ground of interest. If an action 
be brought against his principal for an injury sustained by 
reason of the agent’s negligence or misconduct, then he is directly 
interested in the event of the suit, because he is responsible over 
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to his principal for the amount of the damages recovered against 
him, 1 Stark. on Ey., 112, 1138. Now, in this case there was 
no evidence that the 1 injury to the plaintiff's bridge was caused 
by the negligence or misconduct of the witness. It does not 
appear that he had charge of the raft at the time when it was 
carried by the tide against the bridge. From all that is shown, 
the raft might then have been under the charge of the defend- 
ant himself or of another agent. The first that we hear of 
McKeller is the day after the injury, when he went to 

the bridge for the purpose of securing the-raft and carry- (220) 
ing it to Wilmington. He then admitted his agency, but 

when it was assumed and what was the nature and extent of it 
was not stated. It seems to us that the facts and circumstances 
making out a prima facie case of responsibility to his principal 
should have been shown before the witness was excluded; and 
if such had been shown, then the defendant ought to have been 
permitted to examine him on his voire dire, to explain his real 
situation. 1 Stark. on Ev., 123. 

For the improper exclusion of the testimony of the witness 
McKeller a new trial must be granted; and as the case may then 
assume a very different aspect from that which it now presents. 
it is unnecessary for us to decide the other questions presented 
in the record. The judginent is reversed and a new trial granted. 

Per Crriam. Judgment reversed and new trial granted. | 


(221) 


DEN ON DEMISE OF WILLIAM L. COLLAIS v. REBECCA 
McLEOD e&T At. 


1. Where a judgment and execution from a justice were for a certain 
sum and costs. and for want of goods and chattels the execution 
was levied on lands. and returned. as by law directed, to the 
County Court. and an order for vendition? erponas to issue. ete., 
and the vendition? exponas directed the sheriff to levy and sell 
for the amount returned by the justice, and also for interest on 
the justice’s judguent: Held, that the execution was not valid. 
even as to the purchaser at the execution sale. 


Lo 


An execution cannot require the collection of interest, when the 
judgment upon which it is issued does not give it. 


8. Where a judgment is recovered by a sheriff. and the execution 
thereon is issued to him. any sale made by him under such exe- 
cution is absolutely void and vests no title in the purchaser. 


AppraL from the Superior Court of Law of CuMBERLAND, at 
Spring Term, 1848, Bailey, J., presiding. 
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This was an action of ejectment, in which the plaintiff 
claimed under a judgment, execution, venditiont exponas and 
sheriff’s sale and sherifi’s deed. The judgment was for $40.20 
—the renditioni exponas for that sum and interest. The judg- 
ment and execution are In the name of Alexander Johnson, who 
was the sheriff of Cumberland; but it was proven by the sheriff 
(his testimony being objected to by the defendant, but allowed 
by the court) that although the judgment was in his name, it 
was originally, in equity, the property of the lessor of the plain- 
tiff, except the sum of $5.20, and that before the sale, and even 
before the last venditioni exponas issued, the lessor of the plain- 

tift had purchased of and paid the said sheriff for all 
(222) his said interest, and the said sheriff from thenceforth 

ceased to have any other or further interest in said judg- 
ment than he had in any other judgment upon which an execu- 
tion had come to his hands. 

A verdict was rendered for the plaintiff, subject to the opin- 
ion of the court whether there was such variance between the 
judgment and execution under which the plaintiff claimed as to 
vitiate the sale, and whether the sale, being made by the sheriff 
under the above-mentioned circumstances, was invalid; and the 
court being of the opinion upon those points with the defend- 
ants, directed a nonsuit, and the plaintiff appealed. 


Strange tor plaintiff. 
W. Wornslow and WeRae for defendants. 


Bartie, J. Two objections were taken to the recovery of 
the lessor of the plaintiff on the trial of this case in the court 
£ 

below. The first was, that the writ of execution under which 
the lot of land in question was sold did not correspond with the 
judgment, and could not, therefore, be supported by it. From 
the transcript of the record it appears that Alexander Johnson 
recovered a judgment bearing date 23 December. 1840, against 
the defendant Rebecea MeLeod for the sum of $40.20 and costs, 
upon which an execution issued, which, for want of goods and 
chattels, was levied on the lot of land now sued for, and due 
return thereof was made to the then ensuing term of the County 
Court. At that term the judgment of the justice was “affirmed 
for $40.20” and costs, and an order was made that a writ of ven- 
ditiont exponas should issue for the sale of the land levied upon. 
The writ of vendi. expo. was issued accordingly, but in it the 
sheriff was commanded to make the amount of the said judg- 
ment “with interest from 23 December, 1840, until paid” 

(223) and costs. It was contended that the execution did not 
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pursue the judgment, because it ordered the collection of in- 

terest, with regard to which the judgment and justice’s execu- 
tion were silent. We think that the objection is well founded. 
At common law a judgment did not carry interest when an exe- 
cution, or a scire factas to revive it, was issued upon it. But 
if a new action were brought upon the judgment, then interest 
was allowed. Anonymous, 3 N. C., 26; Deloach v. Work, 10 
N. C., 36. The act of 1807 (1 Rev. St., ch. 31, sec. 95) was 
passed for the purpose of amending the law in this respect. It 
provides that “in all actions brought to recover money due by 
contract, except on penal bonds,” the jury shall distinguish by 
‘their verdict what is due as principal money from what is due 
as interest, and that judgment shall be rendered thereon that 
the sum due as principal money shall carry interest until paid. 
Whether this applies to actions brought by warrant before a 
single justice, where there is no jury, or whether a fair inter- 
pretation of the “Act concerning the power and jurisdiction of 
justices of the peace” (1 Rey. St., ch. 62) confers a similar 
power in such cases upon a single justice, it is unnecessary for 
us to decide. It is clear that an execution cannot require the 
collection of interest when the judgment upon which it is issued 
does not give it. The writ of vend. expo., then, in this case 
varies from the judgment in this particular; and it being in- 
eumbent upon a purchaser, claiming under a sherift’s sale, to 
produce, besides the sheriff’s deed, a judement and an execution 
corresponding therewith, the title of the plaintiff is defective. 
Dobson v. Murphy, 18 N. C., 586; Ingham v. Kirby, 19 N. C., 

21; Blanchard v. Blanchard, 25 N, C., 105. 

The second objection presents a question of more difficulty ; 
but, after much reflection and after consulting all the author- 
ities bearing upon the subject to which we have been 
referred in the argument or which we could ourselves (224) 
find, we have been led to the conclusion that this is also 
fatal to the title of the lessor of the plaintiff. It is well estab- 
lished that at the common law process should be issued to the 
coroner in all cases where the sheriff is a party, either plaintiff 
or defendant; and that if, in such cases, it be issued to the 
sheriff, it will be set aside as irregular, upon the application of 
the other party to the court from which it was issued. 1 Black. 
Com., 8349; 1 Sir W. Black., 506; 4 Inst., 271; Watson on Sher- 
iffs, 87. Our Legislature evidently proceeded upon the suppo- 
sition that such was the law, in passing the acts of 1779 and 
1821 (1 Rev. St., ch. 25, see. 7, and ch. 31, sec. 59), which pro- 
vide for the execution of process in all cases where there is no 
proper officer in any county to whom it can or ought to be 
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directed. Anonymous, 2 N. C., 423. But admitting that such 
is the law, and that upon the application of the defendant 
in this case the writ of vend. expo. would have been set aside, 
it has been contended before us that the sale made by the sheriff 
was valid, and that the plaintiff’s lessor acquired a good title by 
his purchase. We think that upon principle it ought not to be 
so, and upon authority it 1s not so. Self-interest is so strong a 
principle of action, and its tendency to pervert the Judgment 
and improperly to coutrol the conduct of all men is so direct, 
so constant, and oftentimes so overpowering, that the law abso- 
lutely and totally prohibits a party to a suit from being a judge 
in his own case; and, with a few exceptions founded upon special 
reasons, he is equally prohibited from being a witness for him- 
self. The danger of being drawn aside from the line of pro- 
priety, where the execution of process, whether mesne or final, 
is committed to a party, 1s nearly, if not equally, great. The 
law, then, should equally exclude him from acting in such a 
case; and this can be most effec tually accomplished by holding 
the nrocess, and everything done under it, null and yoid. We 

accordingly find that though there are sonie ancient cases 
(225) to the contrary, it was adjudged ; in 37 Eliz. in Candish’s 

case (cited in a note to Sir Rulph Rowlett’s case, Dyer, 
188, pla. 8) that if a sheriff has a statute extended, and a [ib- 
erate is directed to him, it is void. See, also, to the same effect, 
Elston v. Britt, Moore, 547, and Viner Ab., Tit. Sheriff, Letter 
P, sec. 5. 

We have been unable to find any case in the modern English 
reports bearing directly upon this question, and our search 
among the reports of the United States and of the several States 
has been almost equally fruitless. The reason, doubtless, is that 
such cases are of very rare occurrence. We have, however, 
found a case in the Kentucky reports where it was decided that 
a deputy sheriff could not leg rally execute a fiert factas which 
issued in his own name and for his own benefit, and that his 
levy under it upon a personal chattel was void. Chambers ¢ 
Thomas, 1 Littell, 268. The assignment of all his interest in 
the judgment by the sheriff, before he sold the land in question, 
makes no difference. He still continued the legal owner of it, 
and his sale under the execution in his own naine was therefore 
null and the purchaser acquired no title. Muy v. Walters, 2 
MeCord, 470. 

Per Curtan. Judgment affirmed. 


Cited: Fleming v. Dayton, post, 455; Rutherford v. Raburn, 
oo N. Ce dais Bower i: J ones.30 NC y 21s MeN bul, hy he 
138. NoC 
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(226) 

THE STATE vy. JOUN CLARK. 
1. In an indictment for larceny the goods alleged to be stolen may le 
described by the names by which they are known in trade, and 


the same principle extends to articles known by particular names 
in all the arts, pursuits and employinents of life. 
2. Where a man was indicted for stealing a “bull tongue,” and it ap- 
peared in evidence that he had stolen a particular kind of plough- 
share, usually known in the neighborhood in which he resided by 
that name: Afeld. that the allegation of the indictment was well 
supported by the evidence, 


AppeaL from the Superior Court of Law of Ranpowpn, at 
Spring Term, 1848, Pearson, J., presiding. 

The defendant was tried at Randolph, on the last spring cir- 
cuit, before his Honor, Judge Pearson, on the following bill of 
indictment : 


Strate or Norru Carotryna—Randolph County. 
Superior Court of Law, Spring Term, 1848. 


The jurors for the State upon their oath present that John 
Clark, late of said county, on 1 May now last past, with force 
and arms in the county aforesaid, one bull tongue of the value 
of sixpence, and one piece of iron of the value of sixpence, of 
the goods and chattels of one Thomas Winslow, then and there 
being found, feloniously did steal, take and carry away, against 
the peace and dignity of the State. 


The testimony,on the part of the State proved that the de- 
fendant had stolen a ploughshare belonging to the prosecutor ; 
that the ploughshare in question was a long piece of iron, sharp- 
ened at the point and widened and flattened in the middle, so 
as to be in the shape of the tongue of a bull, and that it 
was usually called a “bull tongue,” though it was some- (227) 
times also called a gopher. 

Upon this testimony the defendant’s counsel moved the court 
to instruct the jury that the allegation of the article stolen, 
being a piece of iron, was not Supported by the evidence, and 
that the allegation of its being “one bull tongue” was too vague 
and indefinite to justify a conviction, for the reason that “bull 
tongue,” as applied to a species of “ploughshare, was a mere 
local term. His Honor instructed the jury as requested, upon 
the first point, saying that although the article stolen “was made 
of iron, yet when it was shaped and formed into a distinct article, 
such as a ring, or clevis, or ploughshare, it was no longer a mere 
piece of iron.” Upon the second point he charged “that if the 
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jury believed from the evidence that the defendant had stolen 
a ploughshare, which was usually called a bull tongue, the charge 
in the indictment was sufficiently specific to justify a verdict.” 
The jury found the defendant guilty, when he moved for a new 
trial, which was refused. He then moved in arrest of judgment, 
which was also refused, and judgment being pronounced, he 
appealed, 


[ttorney-General for the State. 
No counsel for defendant. 


Battie, J. In an indictment for larceny the article charged 
to be stolen must be properly and sufficiently described, so that 
there may be no doubt of its identity. This is required for the 
purpose of enabling the court to see that the article is of value, 
and also for the protection of the accused, by informing him 
of the distinct charge against him and furnishing him with 
the means of showing, 1f subsequently indicted for the same 

offense, that he has already been convicted or acquitted 
(228) of its commission. WS. v. Godet, 29 N.C., 210. And the 

evidence must sairecond with the deseription of the 
property laid. Jbid. Many nice questions have been raised on 
this subject. aud some of the cases have turned upon distinctions 
savoring of almost too much refinement. See the note to the case 
of the King +. Halloway, 1 Carr. and Payne, 127 (11 Eng. C. 
L., 341). Goods may be described bv the name by naueh they 
are known in trade. King v. Nibbs, R. and Ryan, 25; Arch. 
Crim. Pl. 170. The same principle must extend . articles 
known and used in all the arts, pursuits and employments of 
life. In the note to the case of King v. Halloway, above re- 
ferred to, the reporter, after stating that it 1s particularly neces- 
sary to be ‘precise in an indictinent with regard to the deserip- 
tion of stolen property, says that it is best, at least in one count, 
to call the thing by the name by which the witnesses will call 
it in their testimony. This is certainly in furtherance of the 
main purposes for which a definite description 1s necessary, that 
is, to inform the accused of the precise charge against him, and 
to enable him to defend himself against a subsequent indictment 
for the same offense. 

In the ease before us it would have been better, undoubtedly, 
to have described the stolen article as one ploughshare, com- 
monly called and known by the name of a bull tongue. But 
we think that the appellation simply of “bull tongue” is suff- 
cient. A certain species of ploughshare, made in the shape of 
the tongue of a bull, was, as the witness stated, usually called 
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a bull tongue, and though it appeared that it was sometimes 
called by another name, vet the defendant could hardly have 
been mistaken as to the article with the stealing of which he 
stood charged. 

The counsel, indeed, objected that the name apphed was a 
mere local one, but it does not appear that the name of the 
article stolen is less extensive than its use. We think, there- 
fore, that there was no error in the charge of the court 
upon this point, which is the only one necessary for us (229) 
to: decide. 

The reasons for the motion in arrest of the judgment are not 
stated, and we see none. 

Per Curr. No error. 


Cited: 8S. v. Horan, 61 N. C., 578; S. v. Patrick, 79 N. C.,, 
656; S. 0. Bragg, 86 N. C., 690; S. cv. Credle, 91 N. C., 645. 


THE STATE v. MORDECAI LAMB. 


Upon an indictment under the act relating to fences (1st Rey. St., 
ch. 48) it is the province of the court. where the jury have ascer- 
tained the facts. to pronounce whether those facts show that the 
fence was such a one as is required by the statute. or whether 
the navigable stream, water course, etc... was sufficient in leu of 
the fence. 


AppreaL from the Superior Court of Law of Ranno.pn, at 
Spring Term, 1848, Pearson, J., presiding. 

The defendant was tried at Randolph Superior Court on the 
Spring Cireuit of 1848, before his Honor, Judge Pearson, for 
failing to make and keep up during crop time a sufficient fence 
about his cleared ground under cultivation, “there being 
no navigable stream or deep-water course that might be (230) 
deemed sufficient instead of a fence.” 

From the testimony given on the trial it appeared that the 
defendant was the owner of a field lying in Randolph County 
on Deep River, and cultivating a crop of corn in it during the 
time mentioned in the indictment. The field was surrounded 
on three sides by a sufficient fence, but on the fourth side, bound- 
ing on the river, it had no fence, The lands on the opposite 
side of the river belonged to different persons, and were in woods 
‘and unenclosed. The river is an unnavigable stream, full of 
rocks and shoals, Just below the defendant’s field there was a 
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milldam, which had been kept up for many years, the effect of 
which was to form,a pond in the channel of the stream, which 
was generally about five feet deep and from twenty-five to fifty 
Sane wide. It appeared further that other persons besides the 
defendant had fields along the pond, some of whom had fences 
on the side next to it, while the rest had none; and that, for 
several years before this indictment was found, the hogs belong- 
ing to the neighboring planters were in the habit, during the 
crop season, of swimming across the pond and getting into the 
unenclosed fields lving on it, and doing much “damage to the 
growing crops, and being themselves much injured by dogs. It 
was proved, however, that for the last two or three vears the 
only hogs which crossed the pond into the defendant’s field be- 
longed to the prosecutor, and that horses and cattle were never 
known to cross the pond at all. 

The counsel for the defendant contended that, whether the 
pond, which bounded on one side of the defendant’s field: was 
to be deemed a deep-water course, and suticieut instead of a 
fence, within the meaning of the act upon which the indictment 
was framed, was a question of fact for the decision of the jury; 
but that 1f it were not a question of fact for the jury, then, as 

a question of law, it must be deemed sufficient. 
(231) His Honor was of opinion, and so charged the jury, 

that the sufhiciency of the pond to answer, as a deep-water 
course, instead of a fence, was a question of law, and that the 
testimony in the cause, if believed to be true, showed that the 
pond was not sufficient for that purpose. The jury, under the 
charge of the court, found the defendant guilty, and from the 
judginent pronounced upon the verdict he appealed. 


Attorney-General for plaintiff. 
No counsel for defendant. 


* 


Barrie, J. We think that there can be no doubt of the cor- 
reetness of the opinion expressed by his Honor. The act “con- 
cerning fences” (1 Rev. St., ch. 48) requires “that every planter 
shall mato a sufficient fence about his cleared ground under cul- 
tivation, at least five feet high, unless where there shall be some 
navigable stream or deep-water course that may be deemed suf- 
ficient instead of a fence, as aforesaid; and section 42 of the act 
“concerning crimes and punishments” (1 Rey. St., ch. 34) makes 
every person indictable for neglecting to keep and repair his or 
her fence during crop time, in the manner required by the act 
concerning fences. What is a suficient fence, and what kind 
of navigable stream or deep-water course is to be deemed suf- 
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ficient instead of a fence, within the act, must be questions of 
law, because the interpretation of statutes and the ascertaining 
of the meaning of all the terms employed in them are confided 
to the courts. This duty they discharge by pronouncing what 
is the true construction of a whole statute, or the sense of any 
particular section, phrase or word contained im it, upon the facts 
found by the jury in any ease arising under it. His Honor, 
then, did right m assuming to decide upon the sufficiency of the 
pond to answer -as a deep-water course instead of a fence. The 
Inquiry remains, Was the question of sufficiency rightly 
decided? We think it was. It is manifest froin a view (232) 
of all the provisions of the act which we are discussing, 
taken together, -that its purpose 1s to prevent horses, mules and 
other stock, not more than ordinarily addicted to mischief, from 
breaking into fields under cultivation and damaging the crops 
which may be growing in them, and also to protect such stock 
from being killed, maimed or otherwise injured by the owners 
of the fields, To accoinplish this ‘purpose a sufficient fence, at 
least five feet high—unless there be some navigable stream or 
deep-water course that will answer instead of such fence—is 
required. The object is to keep out horses, hogs and other 
stock, Can any fence, stream or water course be deemed suf- 
ficient that will not, under ordinary circumstances, secure the 
accomplishment of this object? Sur ely not. Otherwise the 
court must be guilty of the absurdity of pronouncing that to be 
sufficient in law which proved to be /nsuffictent in fact. 

It must be certified to the Superior Court that there is no 
error in the judgment appealed from. 

Per Cretan. No error, 


JOHIN SMITY Er at. v. MALCOLM SHAW. 


1. Where a writ is brought in the name of A. B. & Co.. and it is after- 
wards dmended so as to substitute in place of A. B. & Co. the 
nunes of A. B.. C.D. and FE. F.. composing the firm of A. B. & 
Co. it seems this will operate as a discharge of the bail. 


>) Where a scire facies against bail does not set forth how the de- 
fendant became bound as bail. nor recite the cause of action, nor 
the court in which the judgment against the principal was ob- 
tained, it is fatally defective. 


AppEaL from the Superior Court of Law of Anson, at Fall 
Term, 1846, Settle, J., presiding. 
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This was a scire facias against the defendant as the bail of 
one Laurence Moore. It commenced in the County Court, and 
recited that “Whereas 1t appears that at April Term, 1845, a 
judgment was obtained by John Smith, Joseph P. Smith and 
Wiliam G. Smith, trading and acting under the name and stvle 
of John Smith & Co., against Laurence Moore for the sum of 
$95.44 principal money and $24 interest, also $10.75 for costs 
that accrued therein, and that Malcolm Shaw was bound as bail 
for the appearance of Laurence Moore, and the said judgment 
being in full force, not satisfied, vou are hereby commanded to 
make known to Malcolm Shaw his lability in the premises, that 
he may appear, ete.” The defendant appeared and pleaded 
nul tiel record, a release and discharge of bail; and upon his 
motion the seire facias was quashed, whereupon the plaintiff 
appealed to the Superior Court. And in that court the plain- 

tiffs were permitted to demur to the plea of discharge of 
(234) bail, “for the reason that the plea did not state in what 

manner the bail was discharged—whether bv death, sur- 
render of principal, or otherwise.” Afterwards, the cause com- 
ing on to be tried at Fall Term, 1846, of the Superior Court of 
Law for Anson County, 1t appeared in evidence that John Snuth 
& Co, sued out their writ against Laurence Moore, returnable 
to January Term, 1845, of Anson County Court. The writ 
was issued in the name of “John Smith & Co.” and commanded 
the arrest of Moore to answer them of a plea of trespass on the 
case, and under it he was arrested and gave the defendant Mal- 
colm Shaw as bail. At the ensuing April Term of the said 
court the plaintiffs obtained leave to amend, and did amend. 
this writ so as to make it run in the names of John Smith, 
Joseph P. Smith and William G. Smith, trading and acting 
under the name and stvle of John Smith & Co., and in that 
nae they obtained a judgment against the said Moore. Under 
the charge of the court the jury found that there was no release, 
and the court adjudged that there was such a record that the 
demurrer to the plea of discharge of bail be sustained; and a 
judgment was given against the defendant according to the 
scire facias, from which he appealed to the Supreme Court. 


Wonston for plaintiffs. 
No eounsel appeared in this Court for defendant. 


Bartie, J. The scire facias and the pleadings thereupon in 
this case are so imperfect and defective that the question rela- 
tive to the discharge of the bail by reason of the amendment of 
the plaintiffs’ writ, which was intended to be presented in the 
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court below and which has been mainly discussed in the argu- 
ment here, cannot arise. There is no allegation in the scire 
facias of the bond by which the defendant, Shaw, became 

bound as the bail of Moore. It was merely recited that (235) 
he “was bound as the bail for the appearance of Laurence 
Moore,” without stating that it was by bond, or that it was 
according to the provisions of the act of the General Assembly 
“concerning bail in civil cases.” The defendant, then, had no 
opportunity of putting in any plea by which the question of his 
discharge, on account of the alteration of the writ, could be pre- 
sented. Had such an opportunity been offered him his proper 
plea would have been that of non est factum, for, upon the trial 
of the issue arising upon that plea, the question could have been 
distinctly presented whether a bail bond given in a suit brought 
in the name of John Smith & Co. could sustain a declaration 
upon the scire facias reciting a bond executed in a suit brought 
and prosecuted to judgment by John Smith, Joseph P. Smith 
and Wilham G. Smith, trading and acting under the name and 
stvle of John Smith & Co. And this, we think, must have been 
decided against the plaintiffs. Bryan v. Bradley, 1 N. C., 177; 
Levett v. Kibblewhite, 6 Taun., 483 (1 Eng. C. L., 459); Tidd 
Practice, 294, 450; Petersdorff on Bail, 417. But as the point 
does not arise, we do not decide the case upon it. 

Upon an inspection of the record brought before us bv the 
appeal of the defendant 1t appears that judgment was rendered 
against him according to the scire facias for $117.44, of which 
sum $73.44 is principal money. That judgment cannot be sus- 
tained. The scire facias (and, of course, the declaration, which 
must conform to it) 1s fatally defective, both in form and sub- 
stance. Besides not setting forth how the defendant became 
bound as the bail of Moore, it does not recite the cause of action, 
nor even the court in which the judgment against the said Moore 
was obtained. These are certainly essential statements, and for 
the want of them the judgment must be arrested. -The judg- 
ment rendered against the defendant in the Superior 
' Court is therefore reversed, and judgment in this Court (236) 
is arrested. 

Per CURIAM. Judgment arrested. 


Cited: Malpass v. Fennell. 48 N. C., 82; Cohoon v. Morton, 
49 N.C., 258. 
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OLIVER WYLIE, CrtatrMan. Etc.. v. JESSE SMITHERMAN, 
ADMINISTRATOR. ETC, 


1. The presumption is that a person who js entitled to a deed has it in 
his possession. until the contrary be shown: and the contrary 
may be shown by the affidavit of the person so entitled. 

2. In actions of trespass for the destruction of property the proper 
ensure of damages is the value of the property destroyed. unless 
the trespass is committed wantouly or maliciously, when the jury 
may, if ther think proper, give vindictive damages; but that is a 
matter for them to decide and not for the court. 


Appreat from the Superior Court of Law of Rrctma.tonn, at 
Spring Term, 1848, Barley, J., presiding. 

This was an action of trespass vi et armis quare clausum 
fregit, brought by the plaintiff, as the Chairman of the County 

Court of Montgomery, to recover damages for the burn- 
(237) ing of the courthouse of that county by the defendant’s 

intestate. Pleas, the general issue, liberum tenementiuin 
and license. 

Upon the trial it was proved that the courthouse of Mont- 
gomery County was burnt on 31 March, 1848, between the hours 
of 9 and 12 o’clock at night, and testimony was then given tend- 
ing to show that the act was done, or was procured to be done, 
by the defendant’s intestate. The plaintiff then introduced a 
properly certified copy of a private act of the General Assembly, 
passed in 1815, for the purpose of removing the courthouse and 
other public buildings from the town of Henderson to some more 
suitable place. To that end certain persons were appointed 
commissioners, with authority to them, or a majority of them, 
to purchase fifty acres of land at the place which they might 
select, and they were then directed to lay off the land,,so pur- 
chased, into town lots and make sale of them at public Suction, 
retaining two acres for the use of the county, upon which it 
was made their duty to have a courthouse and other necessary 
public buildings erected; and they, or a majority of them, were 
further directed to make title in fee simple to the pur chasers of 
the lots, and to exeeute a conveyance to the chairman of the 
County Court and his suecessors forever for.the two acres re- 
served for the use of-the public. Mr. Deberry was then called 
as a witness for the plaintiff and testified that he was one of the 
commissioners appointed in the act aforesaid; that the duties 
therein enjoined were performed, among which was that of 

causing to be erected the courthouse, for the burning of which 
this action was brought, and that the commissioners then exe- 
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cuted a deed for the land upon which it was built to Joseph 
Parsons, who was then the acting chairman of the County Court. 
He testified further that this deed was duly proved and regis- 
tered, and then delivered to John B. Martin, the then clerk of 
the County Court, to be filed among the records of his othee ; 
but whether Joseph Parsons knew of the deed or not the 
witness could not tell. He stated that it was proved in (238) 
1817, but at what term of the court in that year he could 

not recollect. Another witness testified that he sueceeded Mr. 
Martin as clerk of the County Court, and that in 1839 or 1840 
he saw a paper in the office endorsed, “A deed from Davidson 
and others, commissioners, to Joseph Parsons, chairman,” and 
he thought that he had read it, but he could not state its con- 
tents. The plaintiff then proposed to prove by Mr. Deberry the 
contents of the said deed, but the testimony was objected to, on 
the ground that the loss of it had not been sufficiently accounted 
for, the presumption being that it was in the possession of 
Joseph Parsons or of the present plaintiff, and further that there 
was no affidavit by the plaintiff of its loss or destruction. The 
objection was overruled and the testimony received. It was 
then proved that the present plaintiff was appointed chairman 
of the County Court in 1841, and a record made of it, but this 
record, together with all the other records of the office, was 
destroyed in the conflagration of the courthouse. «A. witness 
called for that purpose testified that the courthouse could not 
have been rebuilt for less than $1,000, though it would not have 
sold for more than $200. Much more testimony was given, and 
several objections raised, which it 1s unnecessary to state, as 
they are not adverted to in the opinion of this Court. 

The defendant’s counsel contended that the plaintiff could not 
recover at all, but, if he could, the utmost extent of bis damages 
would be $200. The court charged the jury that if they found 
a verdict for the plaintiff “the measure of his damage was not 
that for which courthouse would have sold, but the amount it . 
would have taken to rebuild such a courthouse at that place as 
was destroyed.” The jury returned a verdict for the plaintiff, 
assessing his damages to $1,250. A motion for a new trial was 
made and overruled, and from the judgment given against 
him the defendant appealed. (239) 


Strange for plaintiff. 
Mendenhall and Iredell for defendant. 


Barrie, J. The objection to the testimony of the witness 
who was offered to prove the contents of the deed from the com- 
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missioners to Joseph Parsons was well founded and ought to 
have been sustained. The deed may possibly have been, and 
probably was, among the records of the County Court, and was 
destroyed by the fire which consumed the courthouse. Such. 
however, was not distinctly and sufficiently proved, and as the 
presumption was that the person who was entitled to the deed 
had it in his possession, he ought to have rebutted the presump- 
tion by proving that such was not the fact, which he was at 
liberty to have done by his own affidavit. In Hurper v. Han- 
cock, 28 N. C., 124, the rule is so laid down, and the reasons 
upon which it is founded are fully stated. Nor is this affected 
by the act of 1846, ch. 68, for that only makes a registered copy 
of a deed evidence, without requiring the party who is entitled 
to the original to account for its nonproduction, but contains no 
provisions for proving the contents of the original deed by parol 
testimony. The charge of the court upon the question of dam- 
ages was also erroneous. The proper measure in actions of 
this kind is the real value of the property destroyed, unless the 
trespass 1s committed wantonly or maliciously, when the jury 
may, if they think proper, give vindictive damages. Dunevn 
rv. Staleup, 18 N. C., 440. Tt may be that this was a proper 
case for such damages, but whether they should have been given 
or not was a question whieh ought to have been | sub- 
(240) mitted, with proper instructions, to the jury. 
The judgment of the Superior Court must be reversed 
and a new trial granted. 
Perr Curran. Judgment reversed. 


Cited: Rippey v. Miller, 33 N, C., 25; Sowers vr. Sowers, 81 
N.C., 807; Remington v. Kirby, 120 N. C., 325. 


WILLIAM TIALCOMBE vy. JOHN A. ROWLAND. 


A sheriff may be amerced for not returning process at a term subse- 
quent to that to which the return should have been made. 


APPEAL from the Superior Court of Law of Surry, at Fall 
Term, 7 eg J.. presiding. 

This is a sci. fi. against the defendant, who was the Sheriff 
of Robeson ne to recover of him the sun of $100 for not 
returning a writ of capias ad respondendum. The ense is as 
follows: A writ was duly issued from the office of the Clerk of 
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the Superior Court of Surry, returnable to the Spring Term, 
1846, and came to the hands of the defendant, who was then the 
Sheriff of Robeson County, to whom it was directed, more than 
twenty days before the return term. The defendant failed to 
return 1t according to law, and, at the Fall Term follow- 

ing, a Judgment nest was entered up against him for $100, (241) 
and this sez. fu. issued. The defendant objected that the 

court had no power to fine a sheriff at one court for a default 
at a former one. This objection was overruled by the court. 
and judgment being rendered for the plaintiff, the defendant 
appealed. 


Boyden for plaintiff. 
Strange for defendant. 


Nasu, J. There is nothing in the objection. The proceed- 
Ings are instituted under section 61 of the Revised Statutes. It 
is provided “that any sheriff and coroner who shall fail duly 
to execute and return all process to him directed shall be subject 
to a penalty of $100 for each neglect, to be paid to the party 
aggrieved, by order of the court, upon motion and proof that 
the process was delivered to him twenty davs before the sitting 
of the court to which it was returnable, unless the sheriff or 
coroner can show sufficient cause to the court for lis failure, at 
the court next succeeding such order.” The act does not require 
that the judgment for the penalty shall be rendered at the term 
to which the writ is returnable; nor can anv good reason be 

assigned why it should. The judgment i is a conditional one, to 
be enforced only on the failure of the officer, at the term suc- 
ceeding, to show a sufficient reason for his delinquency. Being 
granted on motion without personal service of any notice of the 
intention to make it, it is final to no purpose, except. perhaps, 
that of the failure to return, but leaves, by the express provision 
of the act, to the officer the privilege of showing any “sufficient 
cause for his failure,” provided he applies to be heard at the 
proper time, to wit, the term succeeding the making of the order 
for the amercement and that is the object of the sci. fa. Its 
language is, “then and there to show cause, if anv he 
has, why the said plaintiff, William Haleombe, shall not (242) 
have execution thereof, ete.” Upon the return of the 
sei. fa. a full defense is open to the sheriff; he may show that 
the writ never came to his hands, or that he did nor receive it 
until after the return day, or that by some inevitable accident 
he was prevented from making his return, or, in the language 
of the act, any sufficient reason. If the sheriff be actually 
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present in court when the motion to amerce is made, the court 
would no doubt then hear his excuse, but his defense is not, 
fortunately for him (in this particular), confined to that time. 
The act not only gives to the party injured the sum of $100 for 
each failure, but likewise subjects the delinquent officer to an 
indictment. With equal propriety it might be argued that the 
prosecution must be commenced at the return term of the writ. 

We see fo reason to disturb the judgment. 

Per CrriaM. Judgment affirmed. 


Cited: Hyatt v. Allson, 48 N. C., 585; Person v. Newsom, 
STN. C., 144. 


(243) 
WILLIAM MITCHELE v. MOSES WALKER, 


1. The action of assimipsit is a liberal action, and where, by the obH- 
cations of justice and equity. the defendant ought to refund 
money paid to him. the action will be sustained: but where he 
niav. with a good conscience. receive the money, and there was 
no fraud or unfair practice used in obtaining it. though it was 
nronev he could not have recovered by law. it cannot be recovered 
back, 

2. The jurisdietion of a single justice extends to all cases for the re- 
covery of money. when the amount is within the sum designated 
in the act of the General Assembly, when a general indebitatus 
will lie. whether the contract is expressed or implied by law. 


AppEaL from the Superior Court of Law of Person, at Spring 
Term, 1848, Pearson, J., presiding., 

The case is as follows: In 1835 the plaintiff hired from one 
Brooks a negro, for the sum of $16, and gave his note, with the 
defendant as his surety for its payment. The plaintiff was the 
agent of one Shelton, for whose use the negro was hired. Of 
this fact the defendant was ignorant, at the time the note was 
given, and, upon learning the truth, insisted that Brooks should 
give up the note to him, which was done upon Shelton assuming 
to pay the debt. Soon after Shelton did pay the money to 
Brooks. The defendant kept the note in his possession nine 
vears, when he sent it for collection to an officer in the State 
of Virginia, where the plaintiff lived. The latter, upon being 
apprised of the faet, went to see the defendant, and told him 
he had expected Shelton would have paid off the note. De- 
fendant assured him Shelton had not so done, but that he had 
been compelled to pay it, and looked to him for the amount. 
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Upon this representation the plaintiff paid the amount (244) 
claimed to the defendant, who undertook to collect it 
from Shelton and pay it over to the plaintiff. 

To recover the amount so paid by the plaintiff to the defend- 
ant this action was brought by a warrant before a single magis- 
trate. 

The defendant moved the court to charge the jury that, as the 
payment by the plaintiff was a voluntary one, he could not 
recover it back; but if he could, it could not be done by war- 
rant. This instruction the presiding judge refused to give, but 
charged the jury that, although the money was paid by the 
plaintiff when under no legal coercion so to do, yet 1f he acted 
under a mistake of facts, falsely represented by the defendant, 
he had a right to recover it back, and in this form of action. 

Under the charge of the judge the jury found a verdict for 
the plaintiff, and judgment being rendered thereon, the defend- 
ant appealed. 


E.G. Reade and T. B. Venabie for plaintiff. 
Kerr for defendant. 


Nasu, J. To the plaintiff’s recovery two objections are 
urged: first, that the payment by him to the defendant was 
voluntary, and, secondly, if he could recover, a single magistrate 
had not jurisdiction. The action for money had and received 
rests upon equitable principles, and whenever there is a privity 
between the payer and receiver, and the latter has re- 
ceived money to which the former is in justice and equity (245) 
entitled, the law implics a promise to pay it, and gives 
this action. 2 Stark. on Ev., 68. It is true that in one sense 
the payment by the plaintiff was voluntary. He did not pay 
it under duress of his person, nor did he pay it under process 
of law; but was it voluntary in that sense which, in law, dis- 
qualifies him to demand it back? In order to have this effect 
the payment must be made with full knowledge of the facts or 
full means of obtaining that knowledge. Warte v. Legget, 6 
Con., 195; Clarke v. Dutcher, 9 Con., 674. And when the 
money has been paid, not with this full knowledge, and it is 
shown to have been unjustly paid, it may be recovered back. 
Chatfield v. Paxton, 2 East., 471; Pool v. Allen, 29 N. C., 120. 
In the ease before us it is not pretended that the plaintiff knew 
the facts; on the contrary, he had the best reason to believe that 
the statement of the defendant was true. He was the surety to 
the note; the plaintiff lived in Virginia, and the defendant was 
the only person in this State who, upon the face of the note, was 
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liable to its payment, and who, upon discharging it, was entitled 
to its possession. The possession of the note, therefore, by 
defendant, nine vears after it fell due, was to the plaintiff, evl- 
dence that he had paid it. It is true that by applying to Shel- 
ton or to Brooks, the payee of the note, he might have ascer- 
tained the truth of the transaction. But the fraud perpetrated 
by the defendant superseded the necessity. of so doing, and de- 
prived the defendant of that defense. By his own falsehood he 
put the plaintiff asleep and threw him off his guard, and now 
asks to be protected in his fraud. The action of assum psit 1s 
hberal action, and where, by the obligations of justice and aig, | 
the defendant ought to refund money paid to him, the action 
wil be sustained ; but where he may, with a good conscience, 

receive the money, and there was no fraud or unfair 
(246) practice used in obtaining it, although it was money he 

could not have received by law, it cannot be recovered 
back. 4 Johns, 249, Bs note to Hall xv. Schulty. Myher v. Dun- 
cun, 18 E. C. L., 298, cited at the bar, is a strong authority 
upon the point we are considermg. A bill of exchange had 
coe by endorsement to the defendant, Duncan, who by his neg- 
ligence in not preseuting it for payment iu proper time had 
made it his own. Afterwards discovering, as he honestly 
thought, that the bill was void for being dr awn on an linproper 
stamp, le demanded trom the plamtiff, from whom he had re- 
ceived it, the amouut due. The case states that both the plain- 
tiff and defendant were ignorant of the fact that the bill was an 
Trish bill and did not need an Enghsh stamp. The plaintiff 
paid the defendant the amount due upon the bill, and, upon 
discovering that it was an Irish bill, brought the action of 
assumpsit agaist the defendant for monev had and received to 
his use. . 

Littledale, J., in giving his opinion, states that the plaintiff 
“had means of know’ ing that the bill was drawn in Ireland, for 
he might have inquired of the prior endorser, but there being 
nothing on the face of the bill to lead him to suppose that it was 
drawn in Ireland, he was not bound to make any inquiry’; and 
the postea was delivered to the plaintiff. In the present case, 
not only had the defendant full knowledge of all the facts, but 
the plaintiff was ignorant of them, and his ignorance was founded 
upon the unequivocal and positive falsehood of the defendant. 

But it is further objected by the defendant that if an action 
can be sustained upon such a transaction, a warrant cannot be 
sustained. The case of Ferrell v. Underwood. 13 N. C., 111, 
is a full answer. The jurisdiction of a single justice extends 
to all cases for the recovery of money, when the amount is with- 
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in the sum designated in the act of the General Assembly, 
when a general indebitatus will lie, whether the contract (247) 
is expressed or implied by law. 

Per CurtIaM. Judgment affirmed. 


Cited: Winslow v. Elhott, 50 N. C., 118; Houser v. MeGin- 
nas, 108 N. C., 635. 


LEWELLEN BOWERS ef ar. v. SALLY A. BOWERS. 


1. Where on a petition for dower in the County or Superior Court the 

jury have made a report and that report is confirmed, the heirs 

cannot, at a subsequent Be in. file a petition to set aside this allot- 
ment of dower. 


2. If there be errors in the allotment, the redress, if any, is not by 
petition. 


AppraL from the Superior Court of Law of Martin, at 
Spring Term, 1848, Caldwell, J., presiding. 

The defendant, the widow of James L. Bowers, filed her peti- 
tion in the County Court of Martin at January Term, 1847, 
for the purpose of having allotted to her her dower in the lands 
of which her husband died seized and possessed. Such pro- 
ceedings were had in the ease that, at the April Term, 1847, the 
jury of freeholders, who had been previously summoned by the 
sheriff in obedience to an order of the court, made their report, 
assigning to the widow her dower in the lands set forth in the 
petition, and the report was at the same term confirmed, and 
the sheriff duly put her in possession. 

This petition was filed at October Term, 1847, of the (248) 
Court of Pleas and Quarter Sessions, and prays that for 
the errors set forth therein the court will “set aside the report 
of the said sheriff and jury, and order a reallotment and assess- 
ment of the said lands.” 

The court below dismissed the petition, because the objections 
to the confirmation of the report of the jury ought to have been 
made at the court to which the said report was returned and 
confirmed, and upon the further ground that, if there was a 
remedy to correct an improper allotment of dower, after the 
term of the court at which the report was made and confirmed, 
the proceeding in question was not the proper one. ‘The plain- 
tiff appealed. 
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Biggs for plaintiff. 
P. H. Winston, Jyv., for defendant. 


Nasu, J. The relief so sought cannot be ey anted. Although 
the original proceedings commenced by petition, vet they are on 
the common-law side of the court, and any error which may 
have been committed by the court cannot be corrected by petition. 

It is unnecessary to look into the various modes of assigning 
dower at common law. The proceedings in this State are under 
our own statute, Rey. St., ch. 121, sec. 2, which gives to our 
common-law courts, either County or Superior, jurisdiction of 
the subject. Its object was to secure to the widow a shorter and 
more simple mode of asserting her claun. Wherever the law 
has given to a party a right to go into a court of law to ascer- 
tain by petition a mere equitable right there, as the proceedings 
are such as are in use in equity, they must be governed by the 
rules of chancery practice. IG therefore e, In a petition for a 
distributive share, a witness be summoned by either party, he 

must be paid by the party summoning him, because that 
(249) 1s the rule and practice in chancery. Ryder + vc. Jones, 10 

N.C., 24. So a decree made in such a case may be re- 
heard on petition. Thzs, however, is a case entirely at law, and 
is to be governed by the rules and practice of a court of law. 

It is said, however, that this petition may be regarded as a 
writ of error, and that the court will so regard it, to save delay 
and expense. There are two answers to this proposition: the 
first is, that 1t does not purport to be a writ of error, having 
none of its features; and in the second place, the errors com- 
plained of, if they exist, are errors of law, and a county court 
cannot issue a writ to correct such errors in its own judgment. 
By Rey. St., ch. 4, sec. 17, power is given to the Superior Courts 
to grant writs of error for correcting the errors of law of infe- 
rior courts. We do not give any opinion as to whether there 
were any errors in the allotment of dower complained of, but 
agree with his Honor, who tried the cause, that if there were 
errors, this is not the mode in which they can be reached. 

Per CrriaM. Judgment affirmed. 
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(250) 
THE COMMISSIONERS OF WILMINGTON v. tL A. ROBY. 


J. For the purposes of local police. the charter of a town may consti- 
tutionally authorize the inhabitants to tax themselves or to do so 
through persons chosen by them. 

The charter of the town of Wilmington. authorizing the commis- 
signers to fax transient traders. for Jmrpeses of police, is not 
unconstitutional. 


no 


*) 


& But the tax for that purpose. authorized by the act of 1811, ech. 64. 
inust be laid annually. 

4. By coming within a town and acting there a person becomes liable 

as an inhabitant and member of the corporation. 


AppreAL from the Superior Court of Law of New Hanover, 
at Special Term in January, 1848, Manly, J., presiding. 

This suit was commenced by warrant on 14 February, 1846, 
to recover the sum of $25 for a town tax, claimed from the de- 
fendant as a transient person keeping a shop in the town of 
Wilmington. 

A. private act, passed in 1784, provided for the clection of 
commissioners of the town, and incorporated them and their 
successors, With the usual powers of appointing the necessary 
town officers, making ordinances and regulating the police of the 
town. It enacted that the commissioners “shall annually lay a 
tax not exceeding ten shillings on every £100 -alue of taxable 
property in the town, and algo a poll tax,” ete., to be collected 
and by the commissioners apphed to various enumerated public 
purposes in the town. 

By an act of 1806 if was, among other things, enacted that 
the Commissioners of Wilmington, if they deem the same neces- 
sary, may have power annually to lay a tax not exceeding £10 
on each transient trader or shopkeeper who shall retail 
goods in the town, with a proviso that no person shall (251) 
be deemed such transient trader who shall be returned on 
the list of taxables for New Hanover County, or who will make 
oath, when the tax is demanded, that he has come into the town 
for the purpose of carrying on a permanent trade therein. 

In 1811 a third act was passed, enacting that the commis- 
sioners may enlist a guard and night wateh, “and that for the 
purpose of enabling the commissioners to support such guard 
they are hereby empowered to lav an additional tax,” as follows 
on each horse’ kept within the town, not exceeding fifty cents; 
on each four-wheeled carriage, not exceeding $2; on all two- 
wheeled carriages for hire or pleasure, not exceeding $1; on all 
drays and carts emploved for hire, not exceeding $2; and on 

185 


IN THE SUPREME COURT. [30 


WILMINGTON tv Rosy. 


all transient persons keeping stores or shops in the said town, $25. 

The plaintiffs further gave evidence that a town guard was 
kept up, and that on 2 January, 1844, seven persons who were 
chosen commissioners for 1844 qualified, and then passed the 
following ordinance: 

“Resolved, and it is hereby ordered that a tax of $25 be laid 
on all transient persons keeping stores or shops in the town of 
Wilmington, according to an act of Assembly of 1811.” 

The plaintiffs further gave evidence that early in January, 
1846, the defendant came with a stock of merchandise from Vir- 
ginia to Wilmington for the purpose, as he then said, of tempo- 
rarily selling the goods there; and that he remained there, as a 
trader, and ret tailed the goods for five or six weeks, and then 
went away; and that during that time the treasurer of the town 
demanded from him the sum of $24 for a tax, and the defendant 

refused to pay it. 
(252) On the trial the counsel for the defendant objected to 

a recovery on several grounds, of which it 1s necessary 
to notice only two, as the opinion of the Court is confined to 
them. Thev are, first, that the Legislature could not constitu- 
tionally authorize the commissioners to lay this tax; and, sec- 
ondly, that no tax was imposed for the vear 1846. The presid- 
ing judge ruled those points, as well as the others, against the 
defendant, and from a verdict and judgment accordingly he 
appealed. | 


No counsel for plaintiffs. 
Strange for defendant. 


(253) Rvrrim,C. J. The Court sees no reason to doubt that, 
for the purpose of local police, the charter of a town may 
constitutionally authorize the inhabitants to tax themselves, or 
do so through persons chosen by them. It is a convenient and 
almost a necessary power, and has been almost universally dele- 
gated and exercised, and, we believe, never questioned before. 
We perceive no objection to it. In the argument it was urged 
as an objection to it in this case that it could not extend to the 
defendant, who is a stranger, but is to be confined to the mem- 
bers of the corporation. But the objection does not seem to us 
to be sound. In the first place, it is to be remarked that the 
charter and ordinance are not directed against the defendant as 
coming from Virginia. They make no distinction between the 
citizens of this and other States or countries, as they operate 
alike on all persons not before settled in the town, unless they 
go there to become permanent traders or were inhabitants of 
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New Hanover and assessed for taxes in that county. Then, it 
is also not true that the defendant is to be treated as a stranger, 
so as not to be bound by the ordinance. For it 1s settled 

that by coming within the town and acting there a per- (254) 
son becomes lable as an inhabitant dnd member of the 
corporation. Commissioners v. Pettrjohn, 15 N.C., 591; Whit- 
field v. Longest, 28 N. C., 268. It is just that it should be so, 
for as the defendant has in the security of his property the ben- 
efit of the night watch and of the other police establishments, 
he ought to contribute reasonably towards their expense; and 
this tax allowed by the Legislature, or viewed in itself as an 
annual imposition, cannot be deemed unreasonable. 

But, while the power of self-taxation may be rightfully con- 
ferred on municipal corporations, it is undoubtedly true that the 
power may be restrained and regulated by law, and that com- 
missioners of a town can only exercise it in the manner and 
within the limits prescribed by the Legislature. On this ground 
we think the defendant was entitled to judgment, as he became 
a trader in the town in 1846, and there was no tax laid for that 
year—at least, not lawfully. Each of the statutes given in ey1- 
dence enacts that the conimissioners shall “annually lay” the 
taxes mentioned in them. Such dre the express terms of the 
acts of 1784 and 1806. The reasons for thus restricting the 
power are sufficiently plain. No more revenue ought to be levied 
than may be requisite for useful expenditures; and as the latter 
may and probably will vary from year to vear, so ought the 
former. Besides, the commissioners themselves are chosen an- 
nually, and it is natural to expect that the power of taxation by 
each set of commissioners should be limited by their term of 
office, because by that means there is secured to the inhabitants 
of the town a wholesome check agaist oppressive taxation and 
extravagant expenditures. These considerations are not, Im- 
deed, necessary to aid in the construction of the two first acts, 
for, as has just been mentioned, both that of 1784 and 1806 are 
positive that the taxes shall be lard annually. The language 
of that of 1811, it 1s true, is not quite so explicit. By 
it the commissioners “are empowered to lay an addi- (255) 
tional annual tax, as follows:” and one of those enumer- 
ated is that of $25 on transient shopkeepers. Possibly, 1f this 
act stood by itself it would admit of an argument that it did not 
mean that the tax should be imposed annually, but only that, 
whenever imposed, not more than that sum should be levied in 
and for any one year. But when construed with the parts of 
the charter contained in the two preceding acts, and with refer- 
ence to the considerations of policy before adverted to, we think 
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the just interpretation of the last act clearly is, like the others, 
that the tax must both be laid annually and be limited to the 
sum of $25 annually. No reason can be conceived why the 
taxes authorized by the act of 1811 on horses, carr iages, drays, 
carts and transient traders should be permanent, while all others 
were to be laid from vear to year, so as to correspond with the 
annual exigencies of the town and the varying ability of the 
people. On the contrary, all the acts, being in part materia, 
are to be construed together; and they mean that all the town 
taxes should be laid, as well as collected, vear by vear. The 
ordinance of 2 January, 1844, does not purport to extend to 
1546, and, possibly, was not intended to operate beyond 1544. 
If, however, it was so intended, then the commissioners exceeded 
their power, and for the excess, at all events, the ordinance was 
void. In either case the defendant did not owe the tax de- 
manded of him; and therefore the judgment must be reversed 
and a venire de novo awarded, 
Per CURIAM. Judgment reversed and venire de novo. 


Cited: Comrs. v. Capeheart, 71 N. C., 160; Hendersonville 
ve. Price, 96 N. C., 426, 427. 


(256) 
THE STATE vy. EPHRAIM LANE. 


A free person of color who is emploved to carry a pistol from one 
place to another. and who claims no right to use the instrument 
und has no intention of doing so, does not come within the pro- 
visions of the act of 1840. prohibiting free persons of color from 
having arnis in their possession without a license from the County 
Court. 


AppEaL from the Superior Court of Law of PEraeviwans, at 
Spring Term, 1848, Settle, J., presiding. 

The defendant, a free man of color, was indicted under the 
act of 1840, ch. 30, for unlawfully carrying about on his person, 
and unlawfully keeping 3 in his house, a pistol, without having 
obtained a license therefor from the proper authority. By the 
special verdict it is found that the defendant usually resides in 
the county of Perquimans, and at the time the alleged offense 
was committed was in the employment of a white man by the 
name of Barker, getting shingles in the county of Pasquotank. 
Barker also lived in Perquimans, and had hired the defendant 
to carry the pistol, with other articles of his, to the county of 
Pasquotank, where they were pursuing their work. While so 
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employed in carrying the pistol and other property 1t was seen 
in his possession. For this possession the defendant was in- 
dicted, and did not pretend that he had any license therefor 
from the County Court of Perquimans. Upon this special ver- 
dict the court pronounced the defendant not guilty, and the 
solicitor for the State appealed. 


-Lttorney-General for the State. 
No counsel appeared in this Court for defendant. 


Nasu, J. It appears to us that a mere statement of (257) 
the facts is an answer to the charge. At the time the act 
complained of was committed the defendant was the servant of 
Barker, and as a hireling was engaged in his business in earry- 
ing the pistol and other articles from the place of lis residence 
to that of his employment. It 1s not pretended that this em- 
ployment was simulated, and intended or used as a cloak to 
avoid the law. We must presume, therefore, that the contract 
was inade in good faith between Barker and the defendant, and 
that the latter in good faith was executing 1t. Can it be pos- 
sible that under the act of 1840 the defendant was guilty of a 
criminal act? The object of the Legislature was to prevent the 
owning or possessing, by this class of persons, of the offensive 
weapons enumerated, as dangerous to the peace of the com- 
munity and the safety of individuals. But that they did not 
intend that they should not be owned or possessed by any person 
of color is evident from the fact that they have rendered the 
possession lawful in one contingency. Degraded as are these 
individuals, as a class, by their social position, it is certain that 
among them are many worthy of all confidence, and into whose 
hands these weapons can be safely trusted, either for their own 
protection or for the protection of the property of others con- 
fided to them. The County Court is, therefore, authorized to 
erant a leense to any individual they think proper, to possess 
and use these weapons. It is an old maxim in the construction 
of statutes that he who sticks to the letter adheres to the bark. 
Every legislative act ought to receive a reasonable construction 
—such as carries out the legislative will. The act charged 
against the defendant does not come within the limit or scope of 
the statute of 1840. He did carry with him a pistol, but it 
was not unlawfully carried. He was complying with a con- 
tract he had a right to make, the mere carrier of the pistol for 
hire, claiming no title to the instrument or right to use it, and 
without any purpose or intention so to do. 

Per Curran. No error. (258) 
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Although a certiorar? has once been issued upon a suggestion of a de- 
fect in the record, and returned. yet the court may, upon a fur- 
ther suggestion, a second time or oftener, direct writs of certia- 
rar? to issue, if it sees reason to think the transcript defective. 


APPEAL from the Superior Court of Law of CrMBERLAND, at 
Spring Term, 1848, Bailey, J., presiding. 

The indictment in this case was returned to the June Term, 
1846, of Cumberland County Court, and the defendants, being 
convicted, appealed to the Superior Court. Upon a suggestion 
of a diminution of the record in the latter court, a writ of cer- 
tiorart Was, on motion, ordered to bring up a nore perfect tran- 
script. Upon the return of this writ an affidavit was filed by 
the prosecutor alleging the transcript was still defective, where- 

upon the court ordered another or an alias writ, as it is 
(259) termed in the proceedings, to issue. From this order the 
defendants were allowed to appeal to this Court. 


Attorney-General for the State. 
Strange, D, Reid and McRae for defendants. 


Nasu, J. An appellate court acts upon the transcript of the 
record from the court granting the appeal, and it is the dutv 
of the court to have before thein a true copy, in order that jus- 
tice may be done between the parties. Upon its being made 
to appear that the copy is not a se and full copy, the court 
has the power, and it is its duty, to cause a perfect transcript 
to be filed. This 1s not denied, a it 1s said the power of the 
court is exhausted by the first order. For this position no 
reason is or can be assigned. In truth, the same reason exists 
for a second or third certiorari as the first—-the duty of the 
court to have before them a full copy. The want of truth is 
the only suggestion that can authorize the court to require 
another transcript. If that suggestion be made a second time, 
or oftener, and the court sees reason to think the transcript de- 
fective, it may order other writs of certiorari to issue. 8S. tv. 
Reid, 18 N. C., 382. The court, in this case, did see reason to 
believe that the second transcript was defective, and, in the 
legitimate exercise of its power, ordered a second certiorari to 
issue. In this we see no error. 

Per CURIAM. No error. 
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(260) 
HENRY GODSEY vy. JAMES BASON. 


1. Where a debtor removes out of a county with intent to defraud his 
creditors, a person who, knowing of such intent. helps him by 
carrying him or his property a part of the way in order to assist 
him in getting him out of the county. becomes bound for his debts 
(under our act of Assembly). although he did not convey the 
debtor or his goods entirely out of the one county into another. 


bo 


. Where a person who has removed a debtor out of a county is sued 
by a creditor it is not necessary to show that this person had a 
knowledge of any particular debt due by the debtor. but it is 
sufficient if the circumstances of the case induce the jury to be- 
lieve that the removal was made with a view to defraud creditors. 


8. In an action under our act of Assembly, concerning the fraudulent 
removal of debtors, the measure of damages is the amount of the 
debt due by the debtor to the plaintiff. 


Aprrat from the Superior Court of Law of RockineHaM, at 
Spring Term, 1848, Pearson, J., presiding. 

This is an action on the case brought 28 February, 1845, on 
the act of 1820, for aiding and assisting in removing one T homas 
Sharp from Rockingham County, with the intent to hinder and 
defraud the plaintiff of a debt which Sharp owed him. Pleas, 
not guilty, release, and accord and satisfaction. 

On the trial the plaintiff gave evidence that in November, 
1841, he paid for Sharp, and as his surety, the sum of $94. 56 
to the present defendant, as the agent of the person to whom 
the money was due, and that both the plaintiff and Sharp, and 
also the defendant, lived in Rockingham from that time until 
the removal of Sharp, which is the subject of this action. 

The plaintiff gave further evidence tending to show an agree- 
ment between Sharp, the defendant, and his brother, 

Tsaae Bason, that the two latter should assist Sharp to (261) 
remove from the county and State to the Holstein River, 

in Virginia, in order to avoid his creditors, and that, in execu- 
tion of it, Isaac Bason furnished a wagon which, at a time 
agreed on, he had in readiness at a place in Rockingham, about 
five miles from Sharp’s residence; and that, on a certain day in 
August, 1848, Sharp and his family, with the knowledge of the 
defendant, absconded on foot, in the night-time, and went from 
Rockingham into Stokes County, and on the same night the 
defendaun. at Sharp’s request, carr ied a bed and furniture and 
a box with sundry articles in it from Sharp’s residence to the 
wagon, at the place appointed, and delivered them to the wag- 


191 


IN THE SUPREME COURT. [30 


GODSEY t. BASON. 


oner, to be earried, and by the defendant’s directions they were 
carried, that night, to Sharp in Stokes County, and thence with 
him and his family to the Holstein. 

Evidence was then given on the part of the defendant that 
when Sharp went off he was very much involved in debt, and 
had but little property, and that consisted of household and 
kitchen furniture and a small stock, of all of which he disposed 
before he left, except a cow, which the defendant got, and the 
goods which the defendant carried to the wagon and some arti- 
cles which Sharp and his family carried with them. 

The defendant further gave evidence that, soon after Sharp 
went away, the plaintiff said Sharp gave him up papers before 
he left, and if he sueceeded in collecting them he hoped he would 
not lose much after all. 

The counsel for the defendant thereupon moved for the fol- 
lowing instructlous : 

1. That if the jury believed that Sharp had paid or satisfied 
the plaintiff’s debt before his removal, they ought to find for the 
defendant. The court informed the jury that there was no evi- 
dence of such payment or satisfaction, and for that reason de- 

ee eiving any further instruction on that point. 
(262) That as an action arose to the plaintiff against 

Shay in November, 1841, and so was barred by the 
statute of limitations when this suit was brought in February, 
1845, the plaintiff could not recover in this suit; or, at all events, 
that the jury might take that circumstance into consideration 
on the plea of satisfaction. But the court refused to give either 
part of the instruction. 

3. That as the defendant did not remove the goods of Sharp 
out of the county of Rockingham, he was not liable in this 
action, although he removed them five miles within that county, 
in part performance of a general plan for a removal out of the 
State with intent to hinder Sharp’s creditors. The court re- 
fused also to give this instruction. 

4+. That there was no evidence that the defendant knew, at the 
thine of the removal, that Sharp was indebted to the plaintiff, 
and that, without such knowledge on the part of the defendant, 
he was not liable to the plaintiff. 

The court refused to give the instruction as prayed for, and 
instructed the jury that it was not necessary the creditor should 
prove that a person aiding his debtor to remove was expressly 
notified of the existence of the debt, but it was sufficient if he 
had knowledge of any facts that would put him on inquiry, 
whereby he might find out the debt; and. further, if they should 
find that the plaintiff, as surety for Sharp, paid the debt of 
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$94.56 to the defendant, and that all those persons lived in the 
same county, and that Sharp was generally reputed, from the 
time of the payment to lis removal, to be insolvent, that those 
circumstances were sufficient to put the defendant on such in- 
quiry. 

Lastly, the counsel for the defendant moved the court to in- 
struct the jury that if they should find for the plaintiff, they 
might take into consideration the state of Sharp’s property, 
and assess only the actual damages sustained by the plaintiff 
from the removal of an insolvent debtor. But the court 
refused, and instructed the jury that the amount of the (263) 
debt was the proper measure of damages. 

The plaintiff obtained a verdict and judgment, and the de- 
fendant appealed. 


Morehead for plaintiff. 
Kerr and Tredell for defendant. 


Rerrin, C. J. The Court is of opinion that neither of the 
exceptions cau be sustained, and that the judgment must be 
affirmed. It is true, if the plaintiff had received payment from 
Sharp, so that no debt existed, this action would not lie. But 
it was held correctly that there was no evidence from which the 
pavinent could be justly inferred. The declaration of the plain- 
tiff, that Sharp left “some papers” with him, and if he could 
collect them he hoped not to lose much, is too vague to authorize 
a finding of satisfaction. There is nothing to point out what 
the “napers” were, or that they were received in satisfaction. 
Tf it may be assumed that they were securities for money depos- 
ited with the plaintiff as an indemnity, it does not appear that 
they were on solvent persons, nor what was their wmount, nor 
that they were then, or even now, due, much less that they had 
been collected. Under such circumstances it could not be judi- 
cially held that any part of the debt had been paid. 

Upon the point respecting the statute of linitations it is to | 
be noticed that two years had not elapsed between the payment 
of the money by the plaintiff and the removal of Sharp. It is 
unnecessary, therefore, to consider whether a person, sued for 
fraudulently removing a debtor, can insist on the defense that 
the statute would, at the time of the removal, have barred an 
action against the debtor; or, if he can, whether it may be done 
on the general issue or must be pleaded. Those points do not 
arise in the case, for the plaintiff was entitled both to 
his debt and to his action against Sharp when he was (264) 
removed, 
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By removing him an action arose against the present detend- 
ant for the debt, which might be brought at any time within. 
three vears; and the plaintifi was under no obligation to prose- 
cute Sharp further. Consequently, it cannot affect the remedy 

gainst the defendant that, afterwards, the time ran so as to 
ie a bar to an action against the original debtor. The 
remedies are of different natures and independent, and while 
the debt exists the creditor may take his remedy against either 
of the parties, or, indeed, proceed separately against both of 
them at the same time. 

It is true that removing a debtor froin one to another part of 
a county, though with the intent and expectation at the time 
that the debtor should remove out of the county, is not within 
the act, 1f the debtor do not actually carry the intention into 
execution; for it is the removal out of the county which makes 
the person removing a debtor hable for his debts, and the parties 
may change their purposes. But that was not the case here, as 
the fact was undisputed that Sharp did go. out of the county. 
according to the original design; and, in such a case, a person 
who helps him by carrying him or his property a part of the 
way, in order to assist him in getting out of the county, becomes 
bound for his debts, although he did not convey the debtor or 
his goods entirely out of the one county into another. The 
statute is remedial, for the prevention of frauds on creditors, 
and is entitled to a liberal interpretation. It would be a fraud 
on it to allow it to be evaded by carrying the debtor to.the county 
line. But, in truth? the case is within the words as W cll as the 
meaning of the act; for, not only removing, but “aiding or 
assisting” in removing a debtor with intent to defraud his cred- 

itors makes a person liable for all debts in the county. 
(265) The Court coneurs also in opinion that the cireum- 

stances mentioned by his Honor were sufficient to be left 
to the jury to charge the defendant with a knowledge of the 
plaintiff’s debt, if such knowledge were necessary to that pur- 
pose. But we think very clearly that it is one who removes 
a debtor with the fraudulent purpose to put him or his property 
beyond the reach of his creditors generally that is liable for all 
he owes in the county, though he have not specifie notice of 
particular debts, nor even suspects their existence. The lan- 
guage of the act is, that any person who shall remove a debtor 
out of any county with intent to defraud “the creditors of such 
debtor, shall be liable to pay all debts” which the debtor may 
justly owe in the county, and not those only of which he knew 
or had reason to believe the existence. It is necessary, indeed, 
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that the party should have some knowledge or belief of an 
indebtedness of the person removed in order to authorize an 
inference of an intent to defraud creditors. But when, from 
direct evidence or from the circumstances of the case, such as 
the generally known pecuniary condition of the person removed 
and the secret manner of the removal, the jury is satisfied of the 
general purpose to help the debtor to escape from his creditors, 
the act attaches, and gives to every creditor this remedy, although 
he who removed the debtor might have had no knowledge of the 
particular debt, and could, therefore, have had no intent to de- 
fraud one er alitor; in pa rticular. A contrary construction would 
defeat the act altogether, as ‘it must be almost impossible to fix 
the party with precise knowledge of the various debts, or even 
to show enough to put him on inquiry as to the specific debts. 
The true principle of construction of this act is that applied to 
. Stat. 138 Eliz., which is that what is fraudulent as to one cred- 
itor is fraudulent as to all creditors, or, at least, all existing at 
the time. Both the policy and the words of the act of 1820 
require this construction. 

With respect to the measure of damages, the language (266) 
of the act leaves no discretion in the court or the jury. 
The enactment is positive that a person removing or aiding In 
removing a debtor “shall be liable to pay afl debts” in the 
county, ‘which debts may be recovered by the creditors respect- 
ively by an action on the case.” 

Per Ccrtam. Judgment affirmed. 


(Cited: Moore «. Rogers, 48 N. C., 95; Moss v. Peoples, 51 
N. C., 142. 


THE STALE v. JOHN BISHOP ET At. 


Keeping a gaming table. called “shuffle-board” is not indictable, under 
ourtact of Assembly concerning gaming. the jury having found 
that this is not a game of chanec, but one of skill. 


AppEAL from the Superior Court of Law of New Hanover, 
at Spring Term, 1848, Barley, J., presiding. 

The indictment charges that the defendants did erect, keep up 
and use a certain public gaming table, called by the name of - 
shuffle-board, at which games of chance were played, contrary 
to the form of the statute. The jury found specially that the 
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defendants kept up the public gaming table called *shutile-board, 
as charged, and that divers persons plaved thereat and bet 
spirituous liquors on the games, but that the said games were 

not games of chance, but were altogether games of skill, 
(267) and referred the question to the court whether 3 in law the 

defendants were guilty or not guilty. The court was of 
opinion with the defendants and gave judgment accordingly, 
and the solicitor for the State appealed. 


Attorney-General for the State. 
D. Reid for defendant. 


Reurrin, (. J. The game which is the subject of the indict- 
uzent is, probably, the same that.is mentioned in Stat. 16 Car. 
[., ch. 7, under the name of “shovel-board.” But that is only 
conjecture, as the members of the Court know nothing of either 
gaine; and we should be altogether unable, without explanatory 
evidence, to Judge of the character of that under consideration. 
But the jury have found it not to be a game of chance; and if 
it be otherwise the verdict does not set forth the mode of play- 
ing it, so as to enable the Court to see any contradiction in the 
verdict. Therefore it must be taken that shuffle-board is not a 
gaine of chance. That settles the question in favor of the 
defendants under this indictment and under the statute on which 
it is founded; for the act onlv makes the keeping of those public 
tables indictable at which games of chance are plaved; and the 
indictinent, properly followi ing the act, charges that at this table 
“games of chance were played.” The verdict then negatives the 
indictment, and takes the case out of the act; and there was no 
error in the judgment. 

Per Crriam. Ordered to be certified accordingly. 


Cited: S. vr. Taylor, 111 N. C., 682. 


(268) 
SIMON AE SMIITIIWICIX. CratrMan, Etc.. v. HENRY WILLIAMS. 
1. Wardens of the poor, who are elected by the County Court. under 


the provisions of the act of 1846, ch. 64. are not subjected to any 
penalty for refusing to aecept the appointment. 


2. Penal statutes cannot be extended by equitable construction he- 
vond the plain import of their language. 
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APPEAL from the Superior Court of Law of Marri, at 
Spring Term, 1848, Caldwell, J., presiding. 

The action is debt for a penalty of $20 for refusing to serve 
in the office of warden of the poor, to which the defendant was 
elected by the County Court of Martin at April Term, 1847. 
Many objections to the recovery were taken for the defendant, 
among which was one that the defendant, having been elected 
under the act of 1846, ch. 64, was not liable to a penalty. A 
verdict was taken for the plaintiff subject to the opinion of the 
court on that and other points of law. The presiding judge 
afterwards held that the penalty existed under the act of 1777, 
of which that of 1846 was an amendment, and judgment was 
entered against the defendant, and he appealed. : 


No counsel appeared in this Court for plaintiff. 
Biggs for defendant. 


Rerrin, C. J. Without adverting to anv other of the points 
reserved, the Court deems the judgment erroneous, upon the 
ground that no statute imposes a penalty on the defendant. 
That of 1846, under which he was elected by the County 
Court, gives none. The ease, then, depends on the pre- (269) 
vious acts. Up to 1846, wardens of the poor were clected 
by the freemen of each county, and in case any so chosen re- 
fused to serve, or died or removed, others were appointed in 
their stead by those who did act—as provided in Laws 1777, 
eh. 117, and 1783, ch. 191. The former required overseers of 
the poor to elect two of their members wardens, and it gave a 
penalty of £5 against an overseer “elected according to this act” 
for refusing to serve, to be recovered by the wardens to the use 
of the poor; and it also gave a penalty of £20 against a warden 
for refusing to serve, to be recovered by an informer, one-half 
to his own use and the other half to the use of the poor. The 
‘act of 1783 provided that all the overseers should be wardens 
of the poor, and that all persons “duly elected” wardens, and 
refusing to qualify, should forfeit £10, to be recovered In any 
court of record by the county trustee, and applied to the use of 
the county. In the revision of 1836, ch. 89, those two acts are 
re-enacted as to the periods and modes of electing these officers ; 
and in respect to the penalties it 1s provided “that every person 
elected a warden of the poor according to this act, who shall 
refuse or neglect to qualify, shall forfeit the sum of $20, to be 
recovered in any court of record by the chairman of the County 
Court, in an action of debt to the use of the-county.” Then 
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comes the act of 1846, “to alter the modes of electing wardens 
of the poor,” which provides that the county courts shall, at the 
first term after 1 January, 1847, elect wardens to serve for three | 
vears, and repeals so much of the first section of chapter 89, 
Revised Statutes, as relates to the time and manner of electing 
wardens. 

From this compendium of the previous legislation it seems 
clear, upon the principles of construction appleable to penal 
enactments, that no one of the acts covers this case so as to sub- 

ject the defendant to this penalty. Those of 1777 and 
(270) 1783 gave penalties of different amounts and recoverable 

by different persons. Besides, those acts were not in 
force after January, 1838, when the Revised Statutes went into 
operation. Therefore, the Rev. St., ch. 89, is the onlv one that 
bears on the point. That does not, like the act of 1783, give the 
penalty against all persons “duly elected,” who shall refuse to 
qualify ; bit section + adopts the terms used in the act of 177 ie 
that every person, “elected according to this act,” who shall 
refuse to qualify, shall forfeit $20, to be recovered by the chair- 
man of the County Court. Penal statutes cannot be extended 
by equitable construction beyond the plain import of their lan- 
guage; and the words here expressly restrict the penalty to the 
wardens elected according to that act, that is to sav, by the 
people of the county or by the acting wardens 3 in case of vacan- 
cies by refusal, removal or death. Judging from the special 
terms of the repealing clause in the act of 1846, it is very prob- 
able, as was said in argument, that the Legislature had no zs 
tention to abolish the penalties of the act of 1836. Indeed, 
av be true that persons appointed by the acting w ne ene to 
sup ply vacancies mav still be liable for those nenalties. But 
that does not enable the Court to include wardens, elected by 
the County Court, within an act which in special terms ex- 
pressly gives the penalty against such wardens as were elected 
by the people, or by the court of acting wardens, and refused to 
serve. The silence of the act of 1846 as to new penalties on the 
persons elected under it, or as to the extension to them of the 
penalties of the act of 1836 against the wardens chosen as there- 
in directed, may probably be another example of inadvertent 
omission and imperfect legislation, incident to attempts to effect 
particular changes by persons who are not fully informed or 
who will not take into view the whole subject to which a Dill 
relates. Certain it is, however, that the act of 1846 creates no 

penalty, and that while it does not expressly repeal those 
(271) given by the act of 1836, vet the words of the act of 
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1836, in themselves, do not include the case of the defend- 
ant, but are strictly confined to persons elected in a different 
manner. 

Per Curtam. Judgment reversed, and venire de novo. 


Cited: Coble v. Shoffner, 75 N. C., 48; 8S. v. Midgett, 85 N. 
C., 541; MceGloughan v. Mitchell, 126 N. C., 683; Turner v. 
McKee, 137 N. C., 238. 


THE STATE vy. JOHN GUPTON. 


The game of tenpins is not a game of chance. and therefore persons 
playing at it are not indictable under our act of Assembly, Rev. 
Stat., ch. 34. sec. 68. 


AppEat from the Superior Court of Law of Nasu, at Spring 
Term, 1848, Caldwell, J., presiding. 

The defendant was indicted, with two others, for playing to- 
gether, “at a certain public gaming place called a tenpin alley, 
a certain game of chance called tenpins, and betting money 
thereat,” contr ary to the statute. Upon not guilty pleaded the 
defendant was tried alone. 

Evidence was given for the State that a tenpin alley (272) 
was kept up at a public place, where spirituous liquors 
were retailed, and that the defendant, with others charged, 
played the game of tenpins for money. Evidence was further 
given that the game is thus played: Tenpins or blocks of wood 
are set up at one end of a platform sixty feet long and four feet 
wide, and the players stand at the other end and thence bowl a 
wooden ball at the pins, and he who knocks down the greater 
number of the pins is the winner. 

For the defendant it was contended that the case proved was 
not within any statute. But his Honor was of opinion that, 
under the broad words of the act of Assembly, the facts consti- 
tuted an indictable offense, and the jury convicted the defend- 
ant, and after sentence he appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Rurrin, C. J. The Legislature has wisely set its face against 
the idle and vicious practice of gaming, and to that end has 
passed various laws, calculated more or less to suppress it. But 
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no one of them, we beheve, reaches the present case. Besides 
avoiding all securities for money won at play, certain kinds of 
gaining are made criminal. Playing at cards in a pubhe house, 
and betting thereon, and suffering such gaming at cards by the 
keeper of the house, or supplying the players with refreshments, 
are forbidden and distinctly made indictable. Against public 
gaining tables, also, there are several provisions. E. O., A. B., 
and .\. B. C., faro banks, pass die tables, or any other table or 
bank of the same or like kind under any denomination are 
forbidden to be used in this State, and heavy penalties given 
against any one who keeps or uses them or who suffers games 
to be played at them in his house; and authority is given to 
certain officers to destroy the tables, and seize all money 
(275) staked or exhibited. Rev. St., ch. 34, see. 64, etc. None 
of those enactments sustain this indictment. Except as 
to gaming at cards, forfeitures and pecuniary penalties alone 
are enacted, and not indictuent. To supply that omission the 
Legislature passed the act of 1835, which is incorporated into 
the present statute. Rev. St., ch. 34, sec. 68. Tt is the only 
provision on which reliance is placed in support of this indict- 
ment, and is, no doubt, the one on which the indictment was 
drawn. It enacts that, in addition to the penalties before pre- 
scribed, any person who shall construct. erect, keep up or use 
any public gaming table or place at which games of chance shall 
be plaved, by whatever name called, and every person who shall 
play at any of the forbidden gaming tables anv game of chance 
and bet thereon, shall be euilty of a inisdemen nor, and upon 
indictment and conviction shall be punished as prescribed by 
the aet. The question, then, is the narrow one, whether “tone 
pins,” as it is ceo in the exception, 1s a game of chance or 
not. The phrase, “gaine of chance,” 1s not one long known in 
the law and having therein a settled signification, but was in- 
troduecd into our statutc-book by the act of 1835. As it had no 
technical meaning, as a legal expression, 1t must have been used 
by the Legislature in the sense in which persons conversant in 
games, or the world at large. give fo it in ‘leans the different 
kinds of games, T'herefore it is apparent that those gaines are 
specified in contradistinetion to other games which are not 
gaines of chance. In other words, those terms must be under- 
stood in their plain, popular sense, as deseriptive of » certam 
kind of games of chance in contradistinction to a certain other 
kind, commonly known as games of skill. Though our knowl- 
edge on such subjects is very limited, vet we believe that, in the 
popular mind, the universal acceptation of “a game of chance” 
is such a game as is determined entirely or in part by lot or 
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mere luck, and in which judgment, practice, skill or 
adroitness have honestly no office at all, or are thwarted (274) 
by chance. As intelligible examples, the games with 
dice, which are determined by throwing only, aid those in which 
the throw of ihe dice regulates rhe nlay, or the hand at eards 
depends upon a dealing with the face down, exhibit the two 
classes of games of chance. A game of skill, on the other hand, 
is one in which nothing is left to chance, but superior know!l- 
edge and attention, or superior strength, agility and practice 
gain the victory. Of this kind of gaines chess, draughts or 
chequers, billiards, fives, bowls, and quoits may be etted as 
examples. It is true that in these latter instances superiority 
of skill is not always successful—the race is not necessarily to 
the swift. Sometimes an oversight, to which the most skillful 
is subject, gives an adversary the advantage; or an unexpected 
puff of wind, or an unseen gravel in the way, may turn aside 
a quoit or a ball and make it come short of the aim. But if 
those incidents were sufficient to make the games in which thev 
may occur games of chance, there would be none other bui 
games of that character. But that is not the meaning of the 
statute. for, as before remarked, by the verv use of those terms 
the existence of other kinds of games, not of chanee, is recog- 
nized. The incidents mentioned, whereby the more skillful mav 
vet be the loser, are not inherent in the nature of the games. 
Inattention is the party’s fault and not his luck, and the othe 
obstacles, though not perceived nor anticipated, are occurrences 
in the course of nature, and not chanees. Thev are, indeed, 
- sometimes inaccurately called so, as one hears “chanees of war’ 
used to excuse losses by means not foreseen, but which might, 
and, though out of the usual course of things. ought to have 
been foreseen and provided against. For the art of war is 
surely a science, and the results of certain powers, movements 
and combinations may be almost mathematieally caleulated. Tn 
the same manner, comparing small things with great, these are 
games of skill—purely such, although the better plaver 
may. in particular instances, fail to win, from such causes (275) 
as those mentioned, the want of attention or energy, and 
not the blindness of chance. In that sense tenpins, as under- 
stood by us from the description in the case, is not a game of 
chance, but of skill. Nothing is referred to chance; but, as in 
billiards, a just estimate of distances and angles, steadiness of 
hand and a due application of strength constitute. under ordi- 
nary circunistances, the judicious and successful player. We 
take this game to be one species of the game known in England, 
and spoken of in her statutes, under the general term of bows: 


pes 


IN THE SUPREME COURT. | 30 


BEAL ¢. ROBESON. 


and if it be, there is legal authority for holding it not to be 
a game of chance. The phrase is found in a statute of 5 Geo. 
IV., which enacts that every person playing or betting, in any 
open or public place, at or with any table or instrument of gam- 
ing, “at any game or pretended game of chance,” may be pun- 
ished as a vagrant. Mr. Chitty states that playing at bowls 1s 
not within the act. 3 Chit. Cr. L., 678. So in Sigel v. Jebb, 
3 Stark., ch. 1, Chief Justice Abbott held that all games for 
money, “whether of skill or of chance,” were unlawful within 
the meaning of St. 9 Anne, and remarked particularly that 
playing at bowls had been held to be within that statute, ‘fand 
yet that was not a game of chanee.” In hke manner bowls and 
tenpins are certainly within our act avoiding gaming contracts. 
But, for the reasons assigned, we do not think that those and 
other games of the like kind are games of chance within the 
other act of 1835, so as to render the plavers indictable. 
Per Curiam. Judgment reversed, and venire de nove. 


Cried? Bed. Paglor, Al Ne oO. 682% Se eR; Tay Ns 
C., 632. 


(276) 
JAMES BEAL v. MARRIOTT ROBESON ET At. 


1. Where in an action for a malicious prosecution it became material 
to inquire whether a party was drunk at a particular time, he 
may give evidence by witnesses, who have known him long and 
intimately, that he was not addicted to drunkenness: but he 
eannot give in evidence his general reputation of being a sober 
Iai. 


2. In civil cases the general rule is that unless the character of the 
party be put directly in issue by the nature of the proceeding. evi- 
dence of his character is not admissible. 

3. In an action for a malicious prosecution, in order to rebut the im- 
puted malice the defendant may show that he had consulted 
counsel learned in the Jaw. upon a full and fair statement of all 
the facts of the case. and acted according to his advice; but it is 
incompetent for him to prove that he consulted with an unpro- 
fessional man and followed his advice. in order to show that he 
acted bound fide and without malice. 


AppeaL from the Superior Court of Law of Cuaruam, at 
Spring Term, 1848, Pearson, J., presiding. 

After the new trial granted in this case at June Term, 1847 
(see 29 N. C., 280), it was again tried at Chatham, on the 
Spring Cireuit of 1848, when the defendants had a verdict and 
judgment, and the plaintiff appealed. In the bill of exceptions 
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it is stated that, upon the question of probable cause, much tes- 
timony was given on both sides, but it is not set forth, for the 
reason that his Honor charged that there was no probable cause 
for the prosecution, and no exception was taken to the charge. 

To show that the defendants had acted with malice the plain- 
tiff contended that the defendant Robeson had not been robbed 
at all; that he went from Pittsboro very drunk, and on his way 
home fell from his horse and hurt his head, and thereby 
received the injury, which he swore that the plaintiff (277) 
and his associates had inflicted upon him. As to the 
faet whether he was drunk when he left Pittsboro, the testimony 
was contradictory, one witness swearing that he was very drunk, 
another that he was only intoxicated, “and a third that he was 
neither drunk nor intoxicated, but had only taken a dram. 

The defendant Robeson then offered to prove by witnesses, 
who had known him intimately for the last thirty years, that 
he was not addicted to dr unkenness, and that although he would 
take a dram, they had never Rion him to be drunk, and that 
he bore the character of being a sober man. This testimony 
was objected to by the plaintiff, but was admitted by the court. 

To disprove the allegation of malice, the defendant Robeson 
offered to show by one Isaac Holt that the witness was a justice 
of the peace in the county of Orange and had acted as such for 
many years; that the defendant formerly lived near him, and 
was in the habit, as were the other neighbors, of advising with 
him on legal questions ; that the defendant afterwards removed 
to the county of Chatham, and the next day after he had re- 
ceived the injury complained of, the witness, who was in the 
neighborhood on a visit, called to sce him, and the defendant 
then stated to him the cireumstanees under which he had been 
robbed, and the facts tending to show that the plaintiff was one 
of the persons concerned in the act, and asked his advice as to 
the proper course for him to pursue; and the witness advised 
him that it was his duty to take out a State’s warrant against 
the plaintiff. This testimony also was objected to by the plain- 
tiff, but admitted by the court. After the verdict for the de- 
fendants, the only ground upoh which a new trial was asked 
was for the 3 improper admission of testimony. A new trial was 
refused, and the plaintiff appealed. 


McRae for plaintiff. 
Waddell for defendants. (278) 


Bartre, J. The testimony offered by the defendant to prove, 
by w itnesses who had known him long and intimately, that he 
was not addicted to drunkenness, was properly admitted. This 
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habit in the use of ardent spirits was a fact which might well 
be within the knowledge of the witnesses, and to which they 
might testify, as it was relevant to the subject of inquiry, to 
wit, whether the defendant was drunk at the time spoken of by 
the other witnesses. But we think that there was error in ad- 
mitting the testimony for the purpose of proving that the de- 
fendant had the character of being a sober man. “In civil 
suits the general rule is that unless tlie character of the party be 
put directly in issue by the nature of the proceeding, evidence 
of his character is not admissible. JfcRae v. Lilly, 23 N. C., 
118. Here the character of the defendant for sobriety was not 
put directly in issue, and we can see no reason to take the case 
out of the general rule. 

The other testimony, offered by the defendant to disprove 
mahee, was madmissible and ought to have been rejected. 
When a party consults counsel learned in the law, upon a full 
and fair statement of all the facts of the case, and acts accord- 
ing to his advice, that circumstance may be proved to show that 
he acted bona fide and without any malicious intent. Blunt 
v. Little. 3 Mason, 102; Hewlett +. Cruckley, 5 Saund., 277 
(1 Ene. Co T0107 8 Stark. Ky., 495. We hae neither seen 
nor heard of any case where the opinion of an unprofessional 
man, taken by the defendant, has been admitted to show that he 
eae in good faith and without malice. In the case of Blunt 

. Little, supra, Judge Story says that “it is certainly going a 
nee way to admit the evidence of any counsel that he advised 
a sult upon a deliberate examination of the facts, for the pur- 
pose of repelling the imputation of malice and establishing 

probable cause”; and in Hewlett v. Cruchley, supra, the 
(279) rule is laid down by the Court, after an adrisarz, with 

evident caution and with some doubts as to its correct- 
ness. We do not feel at liberty to carry it further, by admitting 
testimony of the opinion of any gentleman, however respectable, 
who has not qualified himselt for giving advice upon questions 
of law, by studying it as a science and pursuing it as a profes- 
s10l), This Court certainly did not intend to do so when this 
case was formerly before it. The persons, to consult whom it 
is stated, in the opinion then delivered, to be the duty of a party 
who conceives himself aggrieved and is about to institute a 
ernminal prosecution, are geutlemen of the legal profession, and . 
not those who in point of qualification to advise upon such ques- 
tions stand no higher than the party himself. 

Per CURIAM. — Judgment reversed and new trial. 


Cited: Bottoms v. Kent, 48 N. C., 155. 
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(280) 
DEN ON DEMISE OF JOHN JR. GILLIAM v. JOHN W. BIRD. 


1, It is an inflexible rule that whenever both parties claim under the 
same person heither of them can deny his right. and then, as be- 
tween them, the elder is the better title and must prevail. 


2. A house, or even the upper chamber of a house, may be held sepa- 
rately from the soil] on which it stands. and an action of eject- 
ment will he to recover it. 


te 
Seiad 
« 


A street in a town or any other highway, though now dedicated to 
the use of the public, may have been and probably was once the 
subject of private property. and therefore the ordinary doctrine 
of estoppel will apply to it. 

+. A deed from A. to B estops not only A, but all who claim under 

him. 

» A plaintiff in ejectinment is entitled to a verdict if he can show a 

wrongful possession in the defendant of any part, no matter how 

small, of what he claims in his declaration. 


Appear from the Superior Court of Law of Berrix, at Spring 
Term, 1848, Settle, J., presiding. 

This was an action of ejectment brought to recover a house 
and lot of land in the town of Windsor. The lessor of the 
plaintiff showed in evidence a deed from one David Rvan to 
himself, and proved that the building and lot mentioned in that 
deed are the same as those described in the declaration. The 
said deed is dated 4 February, 1841. He then proved that in 
1843, at a sale of said David Ryau’s property, one George S. 
Holley was present and requested John Freeman, the sheriff, 
to put up for sale the interest of the said David Ryan, either 
in the building alone or in it and the ground on which it rested, 
and the said lot of land; whether he requested anvthing more 
than the building to be put up, there was conflicting tes- 
timony. The said John Freeman thereupon complied (281) 
with said request, and the said George S. Holley became 
the purchaser. The said Holley afterwards rented the said 
house to Dr. Robert H. Smith, who went into possession as 
tenant of said Holley, and continued 1n possession up to the 
time of the bringing of this action; first as the tenant of said 
Holley, and then as the tenant of the defendant, who had pur- 
chased of Holley whilst Smith was in possession. ‘The defend- 
ant proved that the ground on which the building stood, and 
the said lot of land, formed, as early as 1815, a part of one of 
the public streets of the town of W indsor: that in 1832 or 1833 
the building was placed where it now stands; that from the said 
vear 1815 up to 1835 or 1836 the said strect continued to be 
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used as a public street, except that part of 1t covered by the said 
building after the year 1832 or 1833; that m 1835 or 1836 the 
fence enclosing said lot of land was put up. It was then proved 
that Smith, as the tenant, first of Holley, then of Bird, who 
purchased of Holley, had been 1m possession of the said building 
three years next before the beginning of this action. The de- 
fendant contended that the plaintiff could not recover: first, be- 
cause Smith, the tenant of Holley and Bird, having been in pos- 
session of the said building more than three vears before the 
commencement of this action, then if the jury should believe 
from the evidence that the building only was sold, and not the 
ground on which it rested, nor the lot, the building is to be 
considered as personalty, and the defendant is protected by the 
statute of limitations. Secondly, that this action cannot be sus- 
tained for the building without the ground on which it rests or 
the lot of land. Thirdly, that the plaintiff had not made out a 
title for the ground on which the building was, and the lot be- 
longed to the public. Fourthly, that the ground on which the 

building stood, and the said lot, being part of a street, 
(282) was not the subject of a grant, and therefore no estoppel 

could arise, although both parties might claim under the 
same person. Fifthly, as no deed was shown from said Free- 
man, sheriff, to said Holley, nor from Holley to the defendant, 
the defendant was not estopped. Sixthly, if the jury should be 
satisfied from the evidence that Holley claimed only the build- 
ing, and not the ground on which it stood, nor the lot. the de- 
fendant was not estopped. 

His Honor instructed the jury that the statute of hmitations 
applied to the form of the Hee and as this was an action of 
ejectment, the right of entry of the real owner was not barred 
until after seven years’ adverse possession of the defendant 
under color of title; that whether the deed conveved the house 
or the lot of land was a question for the court and not for the 
jury; that the deed from Ryan to the plaintiff conveyed an 
interest in real estate which could be recovered in an action of 
ejectment only; that as to the third, fourth, fifth and sixth ob- 
jections made to the plaintifi’s recovery, his Honor instructed 
the jury that the land upon which the house stood, though for- 
merly a part of the public street of the town of Windsor, was 
the subject of a grant, as all land in the State not covered by 
water was subject to entry; that though the plaintiff might not 
have the veal title, vet as the plaintiff purchased the property 
of Ryan, if Holley purchased it as Ryan’s property, and, claim- 
ing title under Rvan, leased it to Smith, and afterwards sold it 
to “the defendant Bird, that Bird would, as against the plain- 
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tiff, be estopped to deny Ryan’s title, and that, in order to 
create an estoppel, a deed was not always necessary. But 
whether Holley claimed the title of Ryan, and whether he after- 
wards leased it to Smith, were facts for them to find. 

The jury rendered a verdict for the plaintiff. Rule for a 
new trial. Rule discharged and judgment according to the ver- 
dict. Appeal to the Supreme Court. 


[Copy of the Deed from Ryan to Gilliam.| (288) 


I have this day bargained and sold to Dr. John R. Gilliam. 
for and in consideration of the sum of four hundred and fifty 
dollars, all my right, title and claim to the building now occu- 
pied by negro Tom and formerly occupied by Dr. John Hay- 
wood and known as Haywood’s shop, and do convey all the 1n- 
terest that I may have had to the ground occupied or covered 
by the house as well as the land enclosed by the fence around 
the building. In witness, ete., 4 February, 1841. 

. Davin Ryan, (SeAz.) 
Iredell for plaintiff. 

P. H. Winston, Jr., for defendant. 


Barrie, J. Many objections were urged against the recoy- 
ery of the plaintiff's lessor in the court below, and have been 
again pressed in the argument before us. We have given to 
them a due consideration and have carefully examined “the rea- 
sons which have been brought to their support. But, after all, 
we are compelled to say that they do not satisfy us that the 
defendant’s case can be exempted from the operation of the 
inflexible rule, that whenever both parties claim under the same 
person, neither of them can deny his right, and then, as between 
them, the elder is the better title and must prevail. Murphy v. 
Barnett, 4 N. C., 14; Ives v. Sawyer, 20 N. C., 179. The de- 
fendant’s counsel, acknowledging the force of this rule in all 
the eases to which it can apply, has tasked his ingenuity to show 
that his case does not come within it. Let us see to what extent 
he has succeeded. The first and second objections may be con- 
sidered together, for whatever is an answer to one 1s an answer 
to both. They must assume that a house, separate and distinct 
from the ground on which it stands, is personal property. 

But that is not so. The owner ship of land is not con- (284) 
fined to its surface, but extends indefinitely, downwards 

and upwards. Cujus est solum, ejus est usque ad calum. 2 
Black. Com., 18. It ineludes not only the ground or soil, but 
everything which is attached to the earth, whether by the course 
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of nature, as trees and herbage, or by the hand of man, as houses 
and other buildings. Co. Lit., fa. A house, or even the upper 
chamber of a house, may be held separately from the soil on 
which it stands, and an action of ejectment will lie to recover it. 
% Kent Com., 401, note e. The other objections are urged more 
particularly against the application to this case of the doctrine 
of estoppel. It 1s said that the lot upon which the house in 
controversy stands is a part of one of the public streets of the 
town of Windsor; that a public street is not the subject of a 
evant by the State, and cannot, of course, become the property 
‘ot a private individual, and that, therefore, no estoppel can 
arise in relation to it. In support of this argument the counsel 
relies upon the proposition laid down by this Court in Collins 
r, Benbury, 25 N. C., 285, that “it is very clear that a grant of 
a several fishery in the ocean or other navigable water by an 
individual who could not acquire it from the State must be 
inerely void, and therefore it cannot estop.” The cases are 
widely different, and the admission of the one furnishes no 
ground of support for the other. A several fishery in the ocean 
or in a navigable stream is not, and never has been, the subject 
of private ownership in this State, because land covered by a 
navigable water course has always been expressly excluded from 
entry, and a grant of it by one individual to another would 
therefore exhibit on its face its own nullity. But a street or 
any other highway, though now dedicated to the use of the pub- 
lic. may have been, and probably was, once the subject of private 
property, and a grant of the soil over which it passes need not, 

aid ordinarily would not, expose its own invalidity. 
(285) This being so, the decisive answer to the defendant’s 

argument is that he is just as much estopped from show- 
ing that the title is out of the plaintiff’s lessor, and in the public, 
as that it is in any private person. It is said again that the 
defendant is not estopped, because it does not appear that Hol- 
lev, from whom he purchased, ever took a deed from the sheriff. 
or that he ever executed one to him. This objection is founded 
wpon a misapprehension of the manner in which the estoppel 
arises in this case, 

The deed from Rvan to the plaintiff’s lessor estops Ryan 
from disputing his grantee’s title, and the same estoppel extends 
to all persons who claim from or under Ryan, whether bv deed 
or otherwise. Vurphy v. Barnett, ubi supra. Tolley took 
possession, by means of his tenant. of the house which he pur- 
chased at the sheriff’s sale as the property of Ryan, and until 
the contrary appears he must be presumed to have entered under 
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the title acquired by his purchase. He cannot then dispute the 
title of Ryan, and that title had been previously conveyed to 
the plaintiff’s lessor. | 

Another position is assumed in the argument here, ‘that the 
deed from Ryan to the plaintiffs lessor conveys only a life 
estate, and that Holley purchased only the reversion in the 
house, that being all the interest which Ryan then had in it, 
and that the estoppel could not extend to such reversion. All 
this may be true, and yet it cannot avail the defendant, because 
his vendor, Holley, entered into possession of the house imme- 
diately after his purchase, and he must, therefore, be taken to 
have claimed a present and not a reversionary interest. 

The last objection is clearly untenable. In the argument it 
is said that Holley purchased and took possession of the louse 
only, and not the lot on which it stood, and that consequently 
he could be estopped for the house only. But that is sutheient 
for the lessor’s purpose. He is entitled to a verdict if he 
can show a wrongful possession by the defendant of any (286) 
part, no matter how small, of what he claims in his decla- 
ration. Huggins v. Ketchum, 20 N. C., 550, The verdict and 
judgment in an action of ejeectment do not necessarily specify 
the part for the trespass upon which the defendant is found 
guilty, and the lessor of the plaintiff must, in such case, take out 
his writ of possession at his own peril. 

We have thus considered all the objections urged by the de- 
feudant against the recovery of the plaintiff’s lessor, and finding 
them untenable, we must affirm the judgment. 

Prr Curiam, Judgment affirmed. 


Cited: Johnston v. Watts. 46 N. C., 280; Feimster v. McRo- 
vie, 1b., 049; Hays v. Asken, 50 N. C., 65; Worsley v. Johnson, 
ib., 74; Trustees v. Chambers, 56 N. C., 277; Stancel v. Calvert. 
60 N. C., 106; Wharton v. Moore, 84 N. C., 481; Christenbury 
vr. King, 85 N. C., 284; Ryan v. Martin, 91 N. C., 469, 470; 
Asheville Division 1. Aston, 92 N. C., 587; Davis v. Strand, 
104 N. C., 489; Brown v. King, 107 N.C., 315; Thomas vu. Hun- 
sucker, 108 N. C., 728; Collins v. Swanson, 121 N. C., 68. 
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JAMES H, POOL vy. JAMES WILLIAMS. 


J. An indemnity obtained from a principal by one of two cosureties, 
after the risk is incurred, inures equally to the benefit of both. 

2. But where the surety merely had a deed of trust for certain prop- 
erty, as an indemnity, executed by the principal. and neglected 
to have it registered, so that the property was sold by other cred- 
itors, the cosurety is not entitled, on account of this laches, to 
make him responsible for the value of the property. 


APPEAL from the Superior Court of Law of PERatIMANS, at 
Spring Term, 1848, Settle, /., presiding. 
(287) This is an action on the case, brought, under the stat- 
ute, by one surety of an insolvent principal against a 
cosurety for contribution. 

The case was as follows: The firm of H. N. Williams & Co., 
composed of H. N. Williams and C. C. Green, did business as 
merchants in Elizabeth City, and made several promissory notes 
to different persons, which were also executed by the plaintiff 
and the defendant and one Proctor as sureties. The principals 
became insolvent, and some of the notes were afterwards paid 
by the plaintiff, and after giving the defendant notice thereof 
and demanding an aliquot part of the sum paid by him, he 
brought this suit. 

The counsel for the defendant in opening his case stated that 
he claimed that the value of certain slaves, which Williams 
and Green had conveyed to the plaintiff, should be deducted 
in the first instance from the amount paid by the plaintiff, and 
that he was hable only for a share of the balance that would 
remain after such deduction. And in support of that defense 
the counsel for the defendant offered to give in evidence a deed 
of trust, made by Williams and Green to the plaintiff, dated 
16 March, 1841, aud proved and registered 2 December, 1842, 
purporting to convey to Pool seven slaves in trust to indemnify 
him from loss by reason of his having become one of the sure- 
ties in the notes of H. N. Williams & Co. before that time made 
and mentioned in the deed, being the same that were paid by 
the plaintiff and given in evidence in this action. And the 
counsel offered further to prove that at the time the deed was 
executed Williams remarked to Green: “Mr. Pool will not have 
the deed proved and registered, unless it becomes necessary to 
do so for his security,” and the plaintiff then assented thereto ; 
and further, that a ‘memorandum in pencil on the deed in the 
following w ords, “To be proved and registered when I say so,’ 
was in the handwriting of the plaintift : ; and further, that ine 
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said slaves remained, after the exécution of the deed, in 

the possession of Williams and Green and became liable (288) 
to be sold and were sold for the satisfaction of the debts 

of Williams and Green, by reason that the said deed was not 
sooner proved and registered; and further, the counsel offered 
to prove the value of the said slaves. But the court refused the 
evidence, because 1t was irrelevant and incompetent to establish 
a defense at law, and only made a case of equitable cognizance. 
There was a verdict for the plaintiff, and after judgment the 
defendant appealed. 


ffeath for plaintiff. 
Iredell for defendant. 


Rurrry, C.J. Fagan v. Jacocks, 15 N. C., 268, and Hall v. 
Robinson, ante, 56, establish that there is no difference between 
the law and equity applicable to the rights and liabilities of 
cosureties, as they are involved in this suit. The jurisdiction 
is made concurrent for the sake of the remedy merely, and not 
to change the rules which fix the rights of the parties. From 
the nature of things, where two courts are required to take cog- 
nizance of the same subject, both courts, in determining the 
right, must proceed on the same principles of law and justice; 
otherwise, although the jurisdiction be the same, the decisions 
will be in conflict. However perplexing, therefore, some of the 
questions that may arise between sureties may be to a court of 
law, thev must, in general, be entertained and decided as well 
as we can. As far, then, as the reason goes on which the evi- 
dence was ruled out, the Court does not concur in the decision. 

Nevertheless the Court is of opinion that the judgment ought 
not to be reversed, because the evidence, if received, could not 
establish the defense, but admitting it all to be true, the plain- 
tiff would be entitled to recover without any deduction, either 
at law or in equity. 

The argument for the defendant is based on the equi- (289) 
table principles that sureties are upon an equality, and 
hence that an indemnity, not stipulated for when the risk be- 
gan, obtained by one surety, inures to the benefit of another. 
The soundness of those principles cannot be contested, and by 
the statute they are incorporated into the law. But the difh- 
culty is to apply them to this case, so that the defendant can 
derive any benefit from them. It is to be noted that the plain- 
tiff has not misapplied a common fund to his own benefit, nor 
even given up the debtor’s property, which had been effectually 
conveyed. The plaintiff then says, in answer to the defendant’s 
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claim, that he is willing to divide the deed of trust with him; 
nay, that he 1s weleome to the whole deed, to make the most of 
it. But that does not satisfy the defendant. He does not want 
the deed, which was all the plaintiff got, but he wants some- 
thing more, which is, that the plaintiff should account with 
him for what the plaintiff might have made by the deed if he 
had been as diligent as he might have been, or even as most 
inen are, in guarding against loss. That is altogether a dif- 
ferent principle from those before spoken of, and is new to us. 
We do not see how one surety can resist making contribution 
by showing that the other had it in his power to secure both, 
and did not. No such doctrine is found to have been laid down, 
and it does not appear to rest upon any reasons of justice or 
benevolence. The obligation of one surety to divide with an- 
other what he gets from the principal arises out of their con- 
nection in a common risk. It is said, and every one feels, that 
all standing in that relation ought to make common cause, and 
that one cannot with a good conscience selfishly provide for 
himself and leave others to lose. It is his duty to remember 
‘his fellow sufferer with himself. Hence, when he can get a 
counter-security he ought to take it to both; and if he take it 
to hiniself only, the other has a right to claim it, and equity 

treats: 1t, as 1f it were made to both, or got by a common 
(290) agent for the benefit of both. But one surety cannot ask 

another to do more for him than he does for himself. 
It is a plain violation of the benevolence that ought to subsist 
between sureties for one of them to insist that he should be 
relieved from loss and the whole thrown on another, because the 
latter did not, when he might, get a security, or an effectual 
security. In claiming the benefit of the decd the defendant 
treats the plaintiff as his agent in getting a good security. How, 
then, can he disavow the agency when the security turns out 
not to be effectual? He claims that the deed, though not so 
expressed, inured to his benefit, on the principle of equality; 
and yet, at the same time, he would break in on that equality 
by deducting the value of the negroes from the debt, so as to give 
him a benefit, while the plaintiff gets none. There seems to be 
nothing to uphold such a doctrine, The true principle is that 
sureties are to fare alike. If one gets a security, it 1s a security 
for all. But they must take it in the state in which they find 
it. If good for one, it is good for all. What right has the 
defendant to complain of the laches of the plaintiff? They 
were no greater than his own. The one made no attempt to 
get a security, and the other made a partial attempt, but did 
not carry it through. It is said, however, that the conduct of 
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the plaintiff may have been to the prejudice of the defendant, 
as it may have prevented the principal, upon the defendant’s 
application, from giving him a security, inasmuch as+they had 
already executed that to the plaintiff which secured both. That 
1s answered, first, by the fact that there is no evidence of such 
an. application by the defendant; and, next, that if there had 
been such a transaction, that by itself would not help the de- 
fendant’s case; for upon hearing of the deed to the plaintiff— 
it being in law for.their joint benefit—it would have been as 
much his duty as that of the plaintiff to advise and see to its 
completion by registration. If he had applied to the 
plaintiff to register the deed or let him have it done, and (: 291) 
the plaintiff had refused, the defendant might have more 
cause to complain—not, indeed, of a violation of a duty of 
benevolence on the part of a cosurety merely, but because of the 
positive wrong of preventing the defendant from perfecting a 
conveyance in which he had equitably as much interest as the 
plaintiff and as much right to control. There seems to be a 
plain distinction between wantonly frustrating the wish and 
effort of the defendant to make their common security effectual, 
and a mere passive omssion to do so on the part of the plaintiff. 

Then it is said the plaintiff was guilty of a fraud in agree- 
ing not to make the deed public by Seer But that is a 
fraud on the principal’s creditors, who claimed against the deed. 
and not on the defendant, whose claim is under the deed. 

Finally, the Court holds that, as a cosurety, the plaintiff was 
only bound to act for the defendant as he did for himself, and 
that, as the plaintiff derived no benefit from the deed, the de- 
fendant cannot; and, therefore, that the plaintiff was entitled 
to recover an aliquot part of what he paid without any deduc- 
tion on account of the slaves conveyed, or; rather, intended to 
be conveyed by the deed. 

PER CURIAM. Judgment affirmed. 


(292) 
DEN ON DEMISE OF JOHIN C. BARNES vy. SPENCER M. MEEDS., 


Where one purchases land at an execution sale at a great sacrifice. in 
consequence of a fraudulent combination between him «and the 
sheriff who conducted the sale. as, by reason of this fraud, he ob- 
tained no title. so a bena fide purchaser from him, without notice 
of the fraud and for a valuable consideration. will Hkewise ob- 
tain no title. 


Apprat from the Superior Court of Law of PasqrvoTank, at 
Spring Term, 1848, Settle, J., presiding. 
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The premises mentioned in the declaration were sold by the 
sheriff of Pasquotank under a fieri facias against the present 
defendant, and were bid off by John J. Grandy, who took the 
sheriff’s deed and recovered them in an action of ejectment 
against one Morris, who was at that time in possession under 
Meeds. The sheriff went to the premises to execute the writ of 
possession, and, finding Meeds again in possession, he put him 
out and delivered the possession to Grandy’s agent. Meeds then 
applied to the agent to allow him to stay there a short time, 
until he could get another place; and the agent assented, and the 
defendant returned into possession. Soon afterwards Grandy 
conveyed the premises to the lessor of the plaintiff, and he 
demanded possession from the defendant, and, upon his refusal, 
brought this suit. 

In answer to the foregoing case the defendant called as a 
witness the former sheriff of Pasquotank, at whose sale Grandy 
purchased. He deposed that he levied the execution on two 
tracts of land, about half a mile apart, on one of which Meeds 

resided; and that after due advertisement he offered them 
(293) separately for sale at the place of Meed’s residence (under 

a private act for that county), and Grandy became the 
purchaser of each at fifty cents. The witness further deposed 
that the day of sale was very rainy, and that Meeds was from 
home, and no other person was present but Grandy and himself. 
And the witness further deposed that he, the witness, and 
Grandy and some other persons were bound as sureties for 
Meeds for other debts (not in execution), and that it was their 
object to make Meeds’ property pay his debts, and it had been 
agreed, uf it could not be sold under execution for its value and 
Grandy should become the purchaser, that he should resell it, 
and, 1f an advanced price could be got, it should be apphed to 
the debts for which he, the sheriff, Grandy, and the other per- 
sons were bound for Meeds. 

The counsel for the defendant moved the court to instruct the 
jury that if they beheved that Grandy and the sheriff combined 
to make a sale of the defendant’s land so that Grandyv could 
purchase at a great sacrifice, then the pretended purchase of 
Grandy was void, and the plaintiff could not recover. The 
court refused to give the instruction, and, on the contrary, di- 
rected the jury that if those persons did combine to sacrifice the 
land it would not affect the right of the plaintiff in this action, 
if they believed the lessor of the plaintiff was not a party to 
the combination and had no notice of it, and was a bona fide 
purchaser for a valuable consideration. The jury found for 
the plaintiff, and he had judgment; and the defendant appealed. 
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Tredell for plaintiff. 
Heath for defendant. 


Rurrin, C. J. There was no evidence of any price given by 
the lessor of the plaintiff to Grandy, much less that it was 
a fair one, so as to make him a meritorious purchaser for (294) 
a valuable consideration. It is error to leave it to the 
jury to find a fact without any evidence tending to establish it; 
and, therefore, the judgment would be reversed if the other and 
more important part of the instruction were right. 

But the Court holds the residue of the instruction to be also 
erroneous. The testimony of the sheriff raised a strong sus- 
picion of an illegal conspiracy and injurious practice between 
him and Grandy to get the title of the defendant’s property 
vested in Grandy at a great undervalue, for their joint benefit 
and to the prejudice of both the creditor and the debtor in the 
execution. Without leaving the inquiry of fact to the jury, 
but assuming it to be as alleged by the defendant, and imph- 
edly admitting that, by reason of the conspiracy and the low 
price of the land, Grandy got no title by his purchase, his Honor 
nevertheless held that Grandy’s conveyance to the lessor of the 
plaintiff gave him a good title, if the latter had no notice of the 
fraud and paid a fair price. That seems to be against first 
principles, for he who has no title can convey none. <A bad title 
is not made good by the ignorance of the purchaser of its defects 
or his want of knowledge of the better title. A purchase of the 
legal title for value and without notice of an equity may pre- 
vent. the purchaser from being held to be a trustee. But in 
respect of legal estates the rule is caveat emptor, for the better 
title never can be destroyed by another’s want of knowledge 
of it. 

An attempt was made, in the argument, to assimilate this to 
a purchase from a fraudulent grantee under St. 27 Eliz. But 
the cases are not of the same kind. They are, indeed, opposed 
to each other. The owner of the land, fraudulently sold, was 
not a party to the fraud, but the victim of it. Consequently 
he may aver the fraud and avoid the deed. But a fraudulent 
grantor is a party to the fraud, and he and all others are 
bound by his deed, except subsequent purchasers from (295) 
him. It has been held, also, that a purchaser from the 
fraudulent grantee shall hold, because the object of the act is 
to protect purchasers, and therefore it inures to the benefit of a 
purchaser from either the grantor or the grantee, provided he 
be the first purchaser. For the fraudulent grantee has a title, 
and consequently can convey; and in so doing he wrongs no one, 
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there being then no secoud purchaser from the grantor. To 
make a case under the statute at all like the present it should 
appear that, after a conveyance by the grantor to a second pur- 
chaser, a vendor of the first fraudulent grantee would have a 
good title merely because he was ignorant of the fraud in his 
vendor’s title and of the second conveyance of the original fraud- 
ulent grantor. But there is no such decision, and cannot be, 
for it would be absurd to suppose that, after a good title had 
been derived from either the fraudulent grantor or grantee, the 
other could in any manner make a good title to a third person. 
The doctrine laid down at the trial derives, then, no support 
from the rule respecting conveyances by fraudulent grantees ; 
and it is in itself erroneous 1n affirming that one who, by reason 
of his fraud on the owner, gets no title by the sheriff’s deed, 
may yet convey a good legal title to another. This defect of 
title is like all others and must be attended by the like conse- 
quences. If, for example, the sheriff had no valid execution, 
or conveyed without having made a public sale, his alienee 
would take nothing by the deed, and consequently he could eon- 
vey no title. So itis in any other instance in which one person 
undertakes to convey land which belongs to another: the grantee 
gets nothing, and the title of the true owner continues. 
Perr Curiam. Judgment reversed and renire de novo. 
\ 


(296) 
TROTMAN TI. WARTD v. ELIJAH SMITE, 


Where in an action of tvover for the conversion of a negro the decla- 
ration designates the negro by the name of Joha, he must prove 
on the trial that the negro converted was named Johu, 


ArpEAaL from the Superior Court of Law of CHowan, at 
Spring Term, 1848, Settle, J., presiding. 

The plaintiff declared in trover for the conversion of a negro 
named John. It appeared that on a Saturday night the de- 
fendant delivered to the jailer of Chowan County, at the jail in 
Edenton, a negro boy, and said he was hired by the plaintiff, 
and that he was a runaway. The jailer received the boy, put 
him in jail and kept him there until Monday morning. when 
upon the application of the plaintiff he delivered him to him 
on his paying his prison fees, $2. It was not proved that the 
name of the negro was John, and there was no evidence that 
the plaintiff had any interest in any other negro than the one 
spoken of by the witness. 
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The defendant insisted that the plaintiff could not recover, 
for two reasons: first, because there was no evidence of the con- 
version of any negro boy; and, secondly, because there was no 
evidence of the conversion of the negro boy John. The presid- 
ing judge charged the jury that there was evidence of a conver- 
sion, and, if from the evidence they found that the defendaut 
so converted a negro boy, and that it was John, belonging to the 
plaintiff, they should find for him. | 

Under this charge the jury found a verdict for the plaintiff, 
and from the judgment thereon the defendant appealed. 


Heath for plaintiff. (297) 
Iredell for detendant. 


Nasu, J. It is unnecessary we should express any opiniott 
upon the first objection, as our judgment is founded exclusively 
on the second. The uegro, for the conversion of whom the 
action is brought, is described in+the declaration as negro bov 
John. Having thus identified him, the plaintiff was bound to 
show that the negro converted was John. This was necessary 
to the defendant’s safety against another action for the same 
conversion. The case clearly states that there was no evidence 
that the negro delivered to the jailer by the defendant was 
named John, or was known by that name. But one witness, and 
that the jailer, appears to have been examined, and he stated 
that he did not know the boy’s name. The case then proceeds 
and states “there was no evidence that the plaintiff had an in- 
terest in any other negro than the one spoken of by the witness.” 
From this statement we gather that there was no evidence what- 
ever upon that point. Whether, therefore, the plaintiff owned 
but that one negro, was not proved; according to the ease he 
might have owned fifty. If, however, he had shown affirma- 
tively that he had but one negro. to enable him to recover under 
his declaration it was necessary to prove that his name was 
John. There was no evidence to be left to the jury “that it was 
John, belonging to the plaintiff,’ who was converted. His 
Honor, therefore, erred in that part of his opinion. 

Per Crrtam. Judgment reversed, and renire de novo ordered. 
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SPENCER M. MEEDS vy. JOB CARVER. 


1. The lawfulness of an arrest does not depend upon what an officer 
says, but upon the authority he has to make the arrest. 

2». A deputy of a sheriff is so far bound by precepts in the hands of 
his principal that neither he nor his principal is liable to an ac- 
tion for false imprisonment in detaining a man in prison. arrested 
upon one process and discharged on that, when another yalid 
process is in the hands of the principal. on which he was subject 
to arrest: and this although neither the deputy nor the person 
nurrested knew that the sheriff had such process. 


AppeaL from the Superior Court of Law of Capen, at 
Spring Term, 1848, Settle, J., presiding. - 

The action is trespass for false imprisonment in the gaol of 
Pasquotank in July, 1844. The defendant pleaded, in justifi- 
cation, two writs of capras ad satisfaciendum, directed to him 
as sheriff of that county. On the trial the defendant gave in 
evidence the two ca. sas. One of them was issued by a justice 
of the peace, and commanded the sheriff to take the body of the 
plaintiff and two other persons, and “them safely keep, so that 
you have them before some justice of the peace for said county, 
to show cause, if any they have, why they will not satisfy a 
judgment w hich lately, on 1 May, 1844, before Sion Cees 
esquire, one of the justices of the peace for said county, Joseph 
H. Pool recovered against them for the sum of $30, with in- 
terest thereon from 25 August, 1842, and also the sum of twelve 
shillings for costs, besides your fees. Herein fail not and make 
due return. Witness, ete. 2 July, 1844.” The other was a 
writ of ca. sa. in due form, issued from the County Court of 

Pasquotank against the plaintiff and two others, on a 
(299) judgment recovered in that court against them by Joseph 

Jones for $8, and also $8.45 for costs adjudged. It bore 
teste the first Monday of June, 1844, and was returnable to the 
next term of the court, to be held on the first Monday of Sep- 
tember, 1844, and was issued 17 June, 1844. On the part of 
the defendant evidence was given that Jones’ execution was 
delivered to him on 20 June, and that a man named John J. 
Grgndy, who claimed an interest in the other judgment, deliv- 
ered the other process to one Hunter, a deputy of the defendant, 
on the day it bears date, and that on that or the next day Hunter 
arrested the plaintiff and committed him to prison. 

The said Grandy was then called as a witness, and deposed 
that in a few days after the plaintiff was arrested he heard of 
it, and went to the gaol and informed the plaintiff and one 
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Burgess, who kept the gaol under the defendant, that the plain- 
tiff might be discharged on the payment of the sheriff’s fees. 
That on the next day he called again at the prison, and found 
the plaintiff still confined, and was informed that the plaintiff 
was about giving bond for his appearance at court under the 
insolvent debtor’s act, and had procured one person to agree to 
be his surety and was looking out for another; and that the 
witness then directed the gaoler to take the bond of one surety, 
as he did not care for a second. 

A witness was then called for the plaintiff, who stated that 
the witness Grandy directed the gaoler to discharge the plain- 
tiff from imprisonment upon payment of the fees, and that he, 
the witness, thereupon offered to pay them for the plaintiff, im 
order that he might be discharged; but that the gaoler refused 
to turn him out until he could see the sheriff, because he said 
he had been so instructed by the defendant; and that afterwards 
the witness and others became sureties for the plaintiff’s ap- 
pearance under the other execution above mentioned, and the 
plaintiff was let out of prison. 

On the part of the plaintiff evidence was further given (300) 
that the ca. sa. in favor of Jones was returned to the next 
court in the name of the defendant by his deputy, E. H. Hunter, 
“Executed on Spencer 8. Meeds and bond filed herewith”; and 
that at court the defendant understood that this was a ca. sa. 
issued on a judgment rendered on a bond taken under a former 
ca, sa., and thereupon altered the return by striking out the first 
and entering “Not taken.” 

The counsel for the plaintiff moved the court to instruct the 
jury that the process in the name of Pool was void and did not 
authorize the arrest of the plaintiff; or if that were not so, that 
it was illegal to detain the prisoner on it, after the creditor had 
directed him to be discharged upon the payment of fees, and the 
offer to pay them. The court held that the process was valid 
as aca. sa. and authorized the arrest and detention of the plain- 
tiff. But the court further informed the jury that, whether 
that were true or not, the other ca. sa. in favor of Jones, though 
in the hands of the defendant and not in those of his deputy, 
Hunter, who made the arrest, or known to him or the gaoler, 
yet justified the defendant in this action for the arrest and 
detention of the plaintiff until he gave the bond for his appear- 
ance, when he was discharged from custody. There was a ver- 
dict-for the defendant, and after judgment the plaintiff appealed. 


' Heath for plaintiff. 
Iredell for defendant. e 
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Rurrin, C. J. The judgment must be affirmed, without ref- 
erence to the point of the validity or invalidity of the justice’s 
execution; for, admitting it to be void, yet the other was a full 
authority for all that was done, as the validity of that is not 
questioned. As to it the objections are that the plaintiff was 

not informed that he was arrested on it, and, in fact, 
(301) that he was not, for it was in the hands of the defendant 

himself, and was not then known to the plaintiff, nor to 
Hunter, who made the arrest. But that is not at all material, 
for if the officer expressly declares that he arrests under an 
illegal precept, and on that only, yet he is not guilty of false 
imprisonment if he had, at the time, a legal one, for the lawful- 
ness of the arrest does not depend on what he says, but what 
he has. 8S. v. Kirby, 24 N. C., 201; S. v. Elrod, 28 N. C., 250. 
Undoubtedly, if the gaoler had discharged the plaintiff, the sher- 
iff would have been liable for an escape on Jones’ execution ; for 
the gaoler is the sheriff’s deputy, and bound to take notice of 
the writs in the hands of his superior, and a detention by the 
gaoler is Justified, if one by the sheriff himself would have been 
by the same process. No doubt the ca. sa. from the County 
Court caused the defendant to order the gaoler not to let out the 
plaintiff without notice to him, as he knew it was his duty to 
detain him until he paid that debt also. It would have been 
more creditable to the defendant to have left the writ with the 
gaoler, so that the plaintiff might have had his discharge in the 
defendant’s absence, upon payment or giving bond. But he was 
“not bound to do so, and, in his own hands, it justified the de- 
fendant’s servants in arresting and detaining the plaintiff. The 
subsequent alteration of the return, though very improper, can 
make no difference, for it was made after the plaintiff was let 
at large, and cannot affect the process as an authority for his 
arrest and detention, while he was in prison. To that purpose 
it was sufficient, whether the sheriff made a true or false return 
on it or none at all. 

Per CURIAM. Judgment affirmed. 

Crted: Hailes v. Ingram, 41 N. C., 479; S. vr. Lutz, 65 N.C., 
905% 93.0. James. 80 Ni C., 372. 
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MOSES EDWARDS vy. HAMPTON SULLIVAN. ADMINISTRATOR, ETC. 


1. To impeach the credibility of a witness by proving that he swore 
differently as to a particular fact. on a former trial it is not nec- 
essary that the impeaching witness should be able to state all 
that the impeached witness then deposed to: it is sufficient if he 
is able to prove the repugnancy as to the particular fact with 
regard to which it is alleged to exist. 

2. Proof of the handwriting of a subscribing witness to a deed, who 
resides out of the State, is sufficient proof of the execution of the 
deed. 


3. Where a witness has been examined on one side it is not competent 
for the opposite party to introduce evidence to show his bias, feel- 
ing or partiality towards the person introducing him. unless the 
witness has been previously questioned himself as to that point. 


AppEaL from the Superior Court of Law of CumMBERLAND, at 
Spring Term, 1848, Bailey, J., presiding. 

This was an action of debt upon a bond for the payment of 
#750, dated in July, 1848, to which the defendant pleaded the 
general issue. It was commenced in the County Court and 
carried by appeal to the Superior Court, in which it was tried 
at Cumberland on the last cireuit. In support of the afhrm- 
ative of the issue the plaintiff called the subscribing witness, 
who testified that on a certain occasion he was riding along the 
public road in Cumberland County, and saw the plaintiff and 
defendant seated on a log by the roadside; that the plaintiff, on 
seeing him, remarked, “Tet us have a witness,’ * to which the 
defendant assented, and, after acknowledging the execution of 
the bond in question, handed the witness a pen and ink, with 
which he subseribed his name to the instrument as a wit- 
ness. He was then asked by the defendant’s counsel (303) 
whether his testimony then was not different from what 
it was in the County Court, to which he replied that it was not. 
He stated further, on his cross-examination, that the defendant 
Sullivan said that the bond was given for the plaintiff’s interest 
in his mother’s estate, notes and other things, and that he now 
owned all that Edwards, the plaintiff, was worth, and would 
soon own him. The witness stated further that, at the time, 
there were many papers lying on the ground near the parties. 
Much conflicting testimony was then given on both sides rela- 
tive to the handwriting of the defendant Sullivan and the char- 
acter of the witness Bryant. 

On the part of the defendant one Richardson was then intro- 
dueed to prove that the witness Bryant had given testimony on 
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the trial in the County Court different from what he gave on 
this trial, but he was objected to, because hé said that he could 
not state the substance of all Bryant’s testimony on the former 
trial. The court nevertheless permitted him to state that Bry- 
ant swore on that trial that Edwards and Sullivan were seated 
near the root of a pine, and had a jug of whiskey between them, 
whereas on this trial he had stated that they were seated on a 
log, and was silent as to the jug of whiskey. 

The defendant next offered in evidence a deed from Edwards 
to him, Sullivan, purporting to have been executed in May, 
1842, and to convey, 1n consideration of the sum of $5 paid, all 
Edwards’ interest in the estates of both his father and mother. 
The deed was offered for the purpose of showing that, at the 
date of the bond sued upon, Edwards was insolvent, and also 
for the purpose of contradicting and discrediting the witness 
Bryant. And the defendant offered further to establish the deed 
by proving the handwriting of the subscribing witness thereto, 
who lived out of the State. The plaintiff objected to the intro- 
duction of the deed in evidence at all, and he further objected 

to its being received upon proof of the handwriting of 
(304) the subscribing witness, but the court overruled both 

objections and received the evidence. The defendant 
then proposed to prove by one Thomas that he, the witness, on 
a certain oceasion pending this suit, apphed to the witness Bry- 
ant for some money which Bryant owed him, and that Bryant 
said, m reply to the application, that he had no money there, 
but that he had a good many witness tickets in this case, and if 
the suit went as he expected they would be fat tickets for him. 
The testimony was objected to by the plaintiff, for the reason 
that, if it were introduced to impeach the witness Bryant, it was 
inconipetent, because he had not been previously asked whether 
he had made such a statement to the witness Thomas, but it was 
admitted by the court. A verdict was returned for the defend- 
ant, and a new trial being moved for and overruled, and judg- 
ment given, the plaintiff appealed. 


D, Reid for plaintiff. 
Husted and W. Winslow for defendant. 


Batre, J. It seems to us that there is no difficulty in any 
of the qbjections to testimony made by the plaintiff, except the 
last. The first objection is directly and fully answered by the 
ease of Ingram v. Wathins, 18 N. C., 442, where it was held that 
to impeach the credibility of a witness, by proving that he 
swore differently as to a particular fact on a former trial, it is 
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not necessary that the impeaching witness should be able to 
state all that the impeached witness then deposed. It is suf- 
ficient if he is able to prove the repugnancy as to the particular 
fact with regard to which it is alleged to exist. 

The deed from Edwards to Sullivan was certainly competent 
for the purpose for which it was offered. The witness Bryant 
had stated that, at the time he subscribed the bond in question 
as a witness, Sullivan told him that it was for the purchase 
of all the interest of Edwards in his mother’s estate. 

The deed, then, was material to show that Edwards had, (305) 
at that time, no such interest to be the subject of a con- 

tract, and also to show the falsity of the witness Bryant or the 
frailty of his memory. The cases of Selby v. Clark, 11 N. C., 
265, and Bethel v. Moore, 19 N. C., 311, without adverting to 
others, show that the proof of the handwriting of the subscrib- 
ing witness who lived out of the State was sufficient proof of the 
deed to justify its introduction. The last objection raises a 
question of much practical importance, relative to the manner 
in which a witness may be impeached for a supposed bias in 
favor of one of the parties to a suit. The question is whether, 
after a witness has given his testimony for the party who calls 
him, another witness may be asked by the adverse party to 
state whether he has not heard the first witness make a state- 
ment or declaration showing his bias, feeling or partiality in 
favor of the party who has examined him, without having first 
-asked such witness whether he has made such statement or dec- 
laration. We think that this question must be answered in the 
negative, both upon principle and upon the authority of ad- 
judged cases. The only legitimate object of a trial is the ascer- 
tainment of the truth of the matter in issue between the litigat- 
ing parties, and all the rules which are or may be established 
for conducting its proceedings, particularly for the manner of 
examining, cross-examining, attacking and supporting witnesses, 
ought to have this great end in view. Among these rules there 
is searcely one which requires to be settled with more care than 
that which is intended to regulate the mode by which the credi- 
- bility of a witness, either while under examination or after his 
examination has closed, nay be impeached. It is undoubtedly 
necessary and proper that the adverse party should have every 
fair opportunity, by cross-examination or otherwise, of testing 
the fairness and impartiality of a witness offered against him, 
as well as of inquiring into the extent and accuracy of 

his memory, his opportunities cf observation and the (306) 
respectability of his character. But such witness ought, 

at the same time, in justice both to himself and to the partv 
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who calls him, to be protected from having his testimony and 
his character misrepresented and misunderstood by the intro- 
duction of evidence on a sudden and by surprise, which from its 
nature he could not be expected to come prepared to meet, and 
which, had he been apprised of it, he could easily and satis- 
factorily have explained. Of such a character is the evidence 
which is offered for the purpose of showing by the statement or 
declaration of a witness made previous to the trial that he has 
an undue leaning towards the party who has called hin. This 
kind of testimony partakes in many respects of the character of 
collateral evidence, ‘though from its bearing directly upon the 
cause in affecting the credibility of the witness it is exempted 
from the operation of the rules relative to testimony purely col- 
lateral. But being in many respects collateral, neither the wit- 
ness nor the party who calls him can be expected to be prepared 
to meet and explain it, and therefore ought not to be required 
to do so unless the attention of the witness is drawn to it bv a 
question put directly for that purpose. Accordingly, ae find it 
stated by all the judges of England on the Queen’s trial, 2 Bred. 
and Bing., 314 (6 Eng. C. L., 130), that it is the usual practice 
of the courts below, and a practice to which there is 10 excep- 
tion, that if it be intended to bring the credit of a witness into 
question by proof of anything that he may have said or de- 
clared, touching the cause, the - witness is first asked upon cross- 
examination whether or no he has said or declared that which is 
intended to os proved. The same question was decided by this. 
Court in S. v. Patterson, 24 N. C., 346. In that ease the de- 
fendant’s coe proposed to introduce a witness to prove that 
Jacob and Daniel Cluck, who had been examined for the 
(807) State, had told him that the prosecutor had paid them 
for coming from Tennessee to this State as witnesses. 
These witnesses had been previously asked, on cross-examina- 
tion, whether the proseeutor had not paid them, but they had 
not been asked whether they had so stated to the defendant’s 
witness. The testimony was objected to and rejected bv the 
court. After his conviction the rejection of this testimony 
formed one of the grounds on which the defendant based 
motion for a new trial. But the motion was overruled in the 
court below, and the decision was sustained on an appeal to this 
Court. Judge (aston, in delivering the opinion of the Court, 
after remarking upon the character of the testimony and the 
purpose for which it was properly admissible, to wit. to impeach 
the credibility of the witness, compared it to the mode of attack- 
ing his credibility by proving inconsistent declarations as to his 
temper, disposition or conduct, in relation to the cause or the 
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parties, and concluded by pronouncing, in effect, that the two 
modes were similar, if not identical, in character, and therefore 
subject to the same rule. To the same effect are the remarks 
made by the Chief Justice in delivering the opinion of the Court 
in Pipkin v. Bond, 40 N.C., 107. But it may be objected that 
if the adverse party fail, from inadvertence or other cause, to 
put the preliminary question to the witness upon his eross- 
examination, he will lose the opportunity of introducing testi- 
mony important in ascertaining the truthfulness of the witness. 
To this it may be replied that the court may, and in a proper 
case undoubtedly will, permit him to recall the witness for the 
purpose of asking the necessary question. And if it be further 
objected that the witness may have left the court, upon the sup- 
position that his attendanee is no longer necessary, so that he 
cannot be reealled, then it may be answered tliat it is much 
better for the purposes of justice that the oversight of the party 
should operate to the exclusion of the impeaching testi- 

inmony than that the witness who is proposed to be im- (308) 
peached, and the party who calls hin, should be sub- 
jected to the great injustice which would often be done if evi- 
dence of this sort could be adduced without any opportunity 
for explanation being afforded to such witness or party. In- 
deed, if there were reason to believe that the witness had left the 
court by collusion with the party who has introduced him, then 
the presiding judge might, and no doubt would, dispense with 
the preliminary question. In the case before us the testimony, 
which we must suppose was offered by the defendant to impeach 
the credibility of the witness Bryant by showing his leaning in 
favor of the plaintiff, was received by the court, after objection, 
without requiring the previous question to be put to the witness, 
which we think was erroneous. 

Per Curiam. Judgment reversed, and renire de novo. 


Cited: 8S. v. Barfield, post, 352; eo r. Moore, 48 N. C., 
499; 8S. v. Whate, 50 N. C., 931: 8 : Oscar, 52 N. C., 506; 
Miller v. Hahn, 84 N. C., 227; 8. 2 Ww illiams, 91 N. C., 602; 
S. av. Prerce, ib., 611; 8. v. eee HSN. 3, F115 Floyd v. 
Thomas, 108 N. C., 96; Burnett v. R. R., 120 N. C., 519; 8. 2, 
McLaughlin, 126 N. C., 1082. 


30-15 225) 


IN THE SUPREME COURT. [30 


SHERROD @. BENNETT. 


(309) 
BENJAMIN SELERROD v. BRYAN BENNETT er oar. 


To take a case out of the statute of limitations. pleaded in an action 
of assumpsit, the promise or acknowledginent must be an express 
promise to pay a particular sum either absolutely or condition- 
ally, or such an admission of facts as clearly shows. out of the 
party’s own mouth. that a certain balance is due. from which the 
law can imply an obligation and promise to pax. or that the par- 
ties are vet to account and are willing to account and pay the 
balance then ascertained. 


ApprEaL from the Superior Court of Law of Marrryx, at 
Spring Term, 1848, Caldwell, J.. presiding. 

This was an action of assumpsrt upon a quantum meruit for 
work and labor done by the plaintiff for the testator of the de- 
fendants. Pleas, the general issue and the statute of limita- 
tions, 

It appeared upon the trial that the plaintiff had lived with 
the defendants’ testator, serving him in the capacity of @ man- 
ager or overseer, from January, 1828, until January, 1844. 
The suit was commenced in November, 1846, and the plaintiff, 
for the purpose of repelling the bar of the statute of limitations, 

called several witnesses to prove acknowledgments of the debt 
and promises to pay it by the testator within less than three 
years before the writ was issued. One of these witnesses testi- 
fied that a vear or two before the testator’s death, which oe- 
curred in August, 1846, the testator said to him that the plain- 
tiff had lived with him a good while, and he intended he should 
be paid for his services. Another witness stated that, just be- 
fore the plaintiff left the emplovinent of the testator, the latter 
told the witness that the plaintifi’s wages were not jimted, and 
le intended to make lis compensation at his (the testa- 
(310) tor’s) death. A third witness testified that the testator 
told him, in the year 1844 or 1845, that the plaintiff 
had not been paid for his services, but he intended to pay him, 
and he hoped, at the day of his death, the plaintiff would be 
satisfied. And to a fourth witness he said, the winter before his 
death, that the plaintiff had lived with him a long time, had done 
him more service than he could have expected from him, and, if 
he lived, the plaintiff should be paid. The plaintiff was not 
present cn any of the occasions spoken of by the witnesses. 

The defendants insisted that nothing was proved which could 
prevent the operation of the statute a lianitations. The court 
charged the jury that to remove the bar created by the statute 
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it must appear that the testator expressly promised to pay the 
plaintiff for his services, or made such an explicit acknowledg- 
ment of a subsisting debt that a promise to pay night be nnplied 
from ifs -thatar the jury believed the witnesses, there was near 
at least, of such an acknow ledgment of a subsisting debt from 
which a promise to pay might be imphed. The jury, under this 
charge, returned a yerdict for the plaintiff for the amount of 
his whole claim. A new trial was moved for, beeause of nils- 
direction by the court, which was refused, and a judgment ren- 
dered, from which the defendants appealed. 


Biggs for plaintif. 
Rodman for defendants. 


Barts, J. We cannot affirm the judgment in this case with- 
out violating those salutary principles which the later decisions 
of this Court have established upon this subject. In Peebles v. 
Muson, 13 N. C., 367, it is said by the Court that, to take a case 
out of the operation of the statute of lunitations, “the promise 
or acknowledgment must be an express promise to pay a par- 
ticular sum, either absolutely or conditionally; or such 
an admissicn of facts as clearly shows, out of the party’s (311) 
own mouth, that a certain balance is due, fron which the 
law can imply an obligation and promise to pay; or that the 
parties are yet to account, and are willing to account and pay 
the balance then ascertained.” The principles thus clearly and 
explicitly stated have been reasserted and sustained by the sub- 
a eases of Smallwood v. Smallwood, 19 N. C., 330; Rainey 

. Link, 25 N. C., 876, and perhaps by others. In the case now 
sae us the testimony does not show that the testator acknow]- 
edged that any particular sum was due the plaintiff, much less 
that he pr omised to pay it. It contains no admissions of facts 
so as to show out of the testator’s own mouth that a certain 
balanee was due; and there is not the slightest imtimation inet 
there was an account between the parties which the testator wa 
willing to settle and ta pay the balance. His declarations to 
every witness were vague and indefinite; and some of them are 
of such a character as to leave us somewhat in doubt whether 
he considered the plaintiff as having claims upon his bounty or 
his justice. To permit sth expressions to repel the bar of the 
statute would be to let in all the evils against which it was 
intended to provide. The cases cited by the plaintiffs counsel 
are decisions of our sister States, and however high mav be the 
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respect which we entertaim for the courts which made them, we 
cannot permit them to overrule, or even to modify, those of our 
~own Court. 

Per Curtam. Judgment reversed, and a renire de nore, 


Cited: McBride v. Gray, 44 N. C., 421; WeRae v. Leary, 46 
Ne (e038: 


(312) 
JAMES It, LEMIT vy. ARTHUR S. MOORING. 


To render a sheriff liable to an anmercement for making a false re- 
turn it must appear that the return is false in point of fact. and 
not false merely as impoerting., froin facts truly stated, a wrong 
legal conclusion, 


AppgeaL from the Superior Court of Law of Wasurneton, 
at Spring Term, 1848, Seff/e, /., presiding. 

This 1s an action cf debt to recover $500 as a penalty in- 
curred by the defendant for making a false return of a writ of 
capias ad respondendum, returnable to the Superior Court of 
Washington, in which Joseph Long was plaintiff and Joshua 
Long defendant, which was delivered to the defendant. then 
Sheriff of Martin County. Plea, ni! debet. 

The return was in these words: “This writ caine to hand on 
22 February, 1847, during the term of Martin Superior Court 
of Law, and from that day until Friday, inclusive, of that court, 
I and my deputies were engaged, so that IT could not serve said 
writ on the defendant. who lives fifteen imiles from the court- 
house, at Williamston, my place of residence, and during all 
which time I did not see the defendant.” 

On the part of the plaintiff evidence was given that Martin 
was a large and populous county, and that the defendant in the 
writ, Joshua Long, lived about fifteen miles from the court- 
house and in a part ef the county in which it would be difficult 
for the sheriff to get a deputy, but that among the number of 
persons attending Martin Court that week it was highly proba- 

ble that he might have procured some one to execnte the 
(313) writ asa deputy. Tt was agreed that Washington Supe- 
rior Court began on Mc nday, 8 March, 1847. 

The court instructed the jury that the defendant was bound 
to procure and have at all times deputies in number sufficient, 
with himself, to meet the exigencies of his office; and if they 
believed that the defendant could have executed the writ bim- 
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self, or could have procured any one to execute it, by the use 
of reasonable and proper diligence, it was his duty to do so, and 
failing to do so, the return would be false, and he would be 
lable in this action, notwithstanding the defendant and the 
deputies which he had were engaged in attending the Superior 
Court of Martin from the time the writ came to his hands until 
it was too late to execute it. 

There was a verdict for the plaintiff, and the defendant 
moved to set 1t aside and for a venire de novo for error in the 
instructions to the jury. But the court refused the motion and 
gave judgment, and the defendant appealed. 


Ifeath for plaintiff. 
higgs for defendant. 


Rurrin, C. J. The act of Assembly imposes two duties on 
sheriffs in respect to process coming to their hands. The one 
is that they shall make due return of it under penalty, for not 
making such return, of being amerced $100 by the court, on 
motion, for the benefit cf the person grieved. The other is that 
they shall make true return, under a penalty for every false 
return of $500, to be recovered by action of debt, one moiety to 
the party grieved and the other to him who will sue for the 
penalty. Rev. St., ch. 109, sec. 18. Upon the construction of 
the act the opinion of the Court differs from that entertained 
by his Honor who presided at the trial. The return may not 
be a due return, perhaps; and thus it may fall within 
the first branch of the statute, for anything to be said to (314) 
the contrary in this case. But we think very clearly that 
it 1s not such a false return as is meant in the statute, so as to 
make the sheriff incur the heavy penalty of $500. To have 
that effect it must be false in point of fact, and not false merely 
as importing, from facts truly stated, a wrong legal conclusion. 
The act was designed to punish sheriffs for putting on process 
deceptive returns, such as mislead the parties in point of fact 
and baffle them in the execution of their process. It may be 
true in this case that the sheriff would be liable to the action of 
the plaintiff in the writ for not executing it, or for an amerce- 
ment for not making a proper and legal return. But it does 
not appear that any part of the return, as made, is untrue as 
to the matter of fact. No evidence was given of the number 
of the defendant’s deputies, or that he or any one of his deputies 
could, without a dereliction of duties previously incurred to the 
court, have gone to serve this writ during term-time. Without 
such evidence there is a presumption in favor of the return as 
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to the truth of the facts stated in it; and therefore it is to be 
assumed that the writ came to hand, as stated; that the term 
of the court began and continued, and the residence of the de- 
fendant in that suit was, and the engagements of this defendant 
and his deputies were, also as stated. If so, the return, though 
it may be legally insufficient, is substantially true in fact, as 
what follows—‘‘so that I could not serve this writ on the defend- 
ant’’—is barely a conclusion or inference from the preceding 
facts, and purports only to be so, and could not deceive the 
plaintiff as to the acts of the sheriff or with respect to his re- 
course on him. The counsel for the plaintiff supposed the case 
to fall within those of Lemit v. Freeman, 29 N. C., 317, and 
Hauser v. Hampton, rb., 333. But they are not ae all alike. 
The returns in both of those cases were directly false mm point 
of fact. In the latter case there was a return of non est 
(315) inventus, when the sheriff or his deputy, which 1s all one, 
had actually been in conversation with the defendant in 
his county. And in the former, without returning the day ot 
receiving the writ, and cone luding from it that ‘‘so the writ 
was not in time to be served,” the sheriff took upon himself to 
state the fact directly and positively, “too late to execute,” when 
in truth the writ was in his hands seventeen days, as proved on 
the trial. Both returns were, therefore, proved to be false, and 
the plaintiff was entitled to recover. But here it is quite other- 
wise; for, as far as shown on the trial, not a statement in the 
return, purporting to be a statement of a fact, was in the least 
untrue. 
Per Curiam. Judgment reversed, and venire de novo. 


(Cited: Hassell v. Latham, 52 Ny C., 466, 467; Harrell v. 
Warren, 100 N. C., 265; Mfg. Co. r. Burton, 105 N.C, 77 


THE STATE v. MINCHEE WHITPPIELD. 


An indictment for forcible entry is good at common law when it 
charges “that the defendant. unlawfully and with strong hand, 
did break and enter into a certain house of J. 1D.. he, the said 
J. D.. being then and there in peaceable and quiet possession 
of the same.” 


AppeaL from the Superior Court of Law of Person, at 
Spring Term, 1848, Pearson. J.. presiding. 
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The defendant was convicted upon an indictment which (316) 
charged that he and another unlawfully, forcibly, inju- 
riously, and with strong hand, did break and enter into a certain 
kitchen of J. D., he, the said J. D., being then and there in 
peaceable and quiet possession ot the same; and having so as 
aforesaid broken and entered into the said kitchen, then and 
there being in the actual possession of the said J. D., unlaw- 
fully, forcibly, injuriously, and with strong hand, did then and 
there continue and remain for one day, the said J. D. being then 
and there actually present and forbidding them so to do. The 
indictment concluded at common law; and, on motion of the 
defendants’ counsel, the judgment was arrested, and an appeal 
was taken for the State. 


Attorney-General for the State. 
HE. G. Reade for defendants. 


Rovrin, C.J. The reason for the motion in arrest of judg- 
ment is not stated in the record, and the Court does not perceive 
any. 

Sinee Bathurst's case, cited in Storr’s case, 3 Bur., 1698, and 
Wilson’s case, 8 T. R., 357, it seems to have been ‘eonsidered 
settled that for a violent entry into the possession of the house 
of another, laid to be done manu forti, an indictment will he 
at common law. The latter was a solemn decision on demurrer. 
In this State the doctrine has been adopted. In 8S. «7. Fort, 20 
N. C., 382, it was, indeed, held that the indictment was not 
good which charged only that the defendants broke the window 
of the prosecutor’s house, though laid man forte, because the 
facts themselves only amounted to a civil trespass, and not to 
a breach of the peace, nor tended directly to it nor to the terror 
of the owner, as they might do if the owner were present. But 
it was distinctly laid down that “the violent taking or with- 
holding of the possession of a man’s house is a public 
offense,” and that “strong hand” is technically appro- (517) 
priate to designate the degree of violence which renders 
it so. In the language of Lord Kenyon in Wilson’s case, “God 
forbid that such an aet should not be an indictable offense. 
The peace of the whole country would be endangered if it were 
not so.” To the decision of this Court, just cited, are to be 
added the subsequent cases of S. v. Pollok, 26 N. C., 3038, and 
S. vo. Tolever, 27 N. C., 452, which are in point. 

After those cases we cannot suppose the decision of the Supe- 
rior Court was made upon the ground that the act laid in the 
indictment is not an offense, if done by a stranger and mere 
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wrongdoer. Indeed, the counsel here takes a different objec- 
tion, and infornis us that upon that the judgment was arrested 
by his Honor. It is that it does not appear upon the indict- 
ment that the defendants were strangers and wrongdoers; and 
therefore they imay have been the owners of the house and had 
the right to enter as they did. The objection is founded on the 
passages in 1 Hawk. P. C. B., 1, ch. 28, sec. 1, and 4 Bl. Com., 
148, that at common law one disseized has a a right to enter into 
his lands by force, 1f he can do so without committing a battery 
on the person in possession. It is not necessary to say here how 
that is, but we may leave it to be decided when the question 
shall arise, as was done in Rew v. Wilson. For, admitting that 
doctrine, the indictment is cufiiciont without a direct negative 
averment that the defendants had no title to the lands. In gen- 
eral, negative averments are not necessary in pleading, unless 
to meet some exception or proviso in a statute (1 Chit. C. L., 
288); and Wi/son’s case is a direct authority that the imdict- 
ment is good in this case without it. There the indictment 
charged that the defendants “unlawfully und injuriously, and 
with strong hand, entered into a certam mill and lands and 
houses, being in the possession of M. L., etc.,” without any other 
reference to the defendant’s right ; and the Court sald, when 
speaking of the passage in Hawkins, that, it appearing by the 
indictment that the defendants unlawfully entered, the 
(318) Court could not intend that they had any title. If they 
had, and that would prevent their entry upon the prose- 
cutor’s possession from being an offense, 1t was matter of de- 
fense upon evidence at the trial, and, as the case comes here, we 
must presume they showed no title; otherwise they would have 
brought up the question in a different form. It was erroneous, 
therefore, to arrest the judgment; and this iuust be certified to 
the Superior Court, that sentence nay be given on the verdict. 
Per Curiam. Ordered accordingly. 


Cited: S. v. Ross, 49 N. C., 318; 8. v. JVoxseller, 106 N. C., 
497. 
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LUCAS M. SUTLIFE v. DAVID LUNSFORD. 


[ti cases brought to the Supreme Court. when the error nssigned is in 
admitting or rejecting evidence, the exception must set out the 
evidence itself. which was inwproperly admitted. or offered and 
improperly rejected, 


APPEAL from the Supericr Court of Law of Jomnston, at 
Spring Term, 1848, Caldirell, J., presiding. 

This is an action of slander, in which the words laid in the 
declaration are, “he has forged mv naine to a note.” Plea, noi 
guilty. 

The case states that on the trial a witness for the (319) 
plaintiff gave evidence that im a conversation between 
the witness and the defendant, respecting the plaintiff, the dc- 
fendant said either “the has forged mv name to a nofe,” er, “he 
has forged my name on a peg and has gone to the South, and 
I ice will not come back’; but whether it was ‘the one ex- 
pression or the other, the witless was unable to say. 

The ease further states that the defense was that the defend- 
ant had been innceently led to believe that the plaintiff had writ- 
ten the defendant’s name as an endorser of a note by one Wil- 
liam Moody. and that he spoke the words while under a mistake 
in that respect. And in order to sustain that defense a witness 
was called, who produced the note alluded to, and it appeared 
to have been made by Mocdy to a person who endorsed it to the 
plaintiff, and it had on the back of it in writing the words, 
“Wi. Moody, David Lunsford’s overseer.” And the witness 
testified that the words, “David Lunsford’s overseer, ” were in 
the handwriting of the plaintiff ; and that, “soon after the en- 
dorsement to hin, the plaintiff. then about going North, placed 
the note in the hands of the witness, a constable, for collection. 
And the witness further deposed that, seeing the name of the 
defendant on the note, and not being able to read the word 
“overseer,” he took out a warrant against Moody as maker and 
Lunsford as endorser. and went to Lunsford’s and served it on 
both of them: and that he then showed the note to the defend- 
ant, who could read writing, but was at the time very sick and 
in bed. The counsel for the defendant then proposed “to prove 


by the witness the conversation that took place between the wit- 


ness and the defendant at that time,” which was opposed on the 
part of the plaintiff. and rejected bv the court. 

The jury returned a verdict for the plaintiff, with $500 dam- 
ages; and the defendant moved for a renire de novo upon the 
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(320) ground that the court rejected proper evidence; and, 
after a refusal and judgment, he appealed. 


Miller. J. H. Bryan and W. HT. Haywood for plaintiff. 
BF. Moore, Busbee and G. W. Haywood tor defendant. 


Rererim, C. J. The Court is under the necessity, though re- 
luctantly, of affirming the judgment. 

It is easy to conceive that the constable may have given to 
the defendant, who was then sick abed and might not have read 
the paper or been in a condition to judge for himself, such infor- 
mation as to the tenor of the endorsement and the handwriting 
as would leave no doubt on the mind ef the defendant that the 
words were written by the plaintiff, and purported to be an 
assigninent of the note’by the defendant to the plaintiff. That 
probability 1s rendered quite strong by the circumstances that 
the witness deposed that he thought so at the time, and took out 
the warrant accordingly. If, then, the Ache daakt under those 
clreumstances, honestly believed so from the decbarations of the 
plaintiff’s agent, and, soon afterwards, before he was better in- 
formed or had the opportunity of inquiring into the truth from 
the plaintiff—then out of the State—he spoke the slanderous 
words, he would certainly be less culpable than if he had framed 
the tale of his own invention, or even had received his impres- 
sion from a source apparently not entitled to so much confi- 
dence. But, adinitting all this, yet the judgment must stand, as 
the Court cannot proceed on probabilities of this sort, and as- 
sume, beeause the testimony of the witness tnight, that, there- 
fore, it would have been of that character. On the contrary, 
the presumption of law is favorable to the judgment, that it is 
right, until the contrary appear; and it is incumbent on the ap- 
pellant to show affirmatively that there is error. To do that it 

is not sufficient to state in the exception that the de- 
(321) fendant offered to prove “the conversation that took 

place between the witness and the defendant at that 
time”; but it is obviously indispensable to set out what the con- 
versatiow was which it is alleged the court erred in rejecting. 
Without putting down the conversation it cannot be seen that 
it was competent or relevant, or that a prejudice could have 
arisen to the defendant by excluding it. In other words, when 
the error assigned is in admitting or rejecting evidence, the ex- 
ception must set out the evidence itself which was improperly 
admitted, or offered and improperly rejected. 

Another error was urged in the argument, namely, that the 
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plaintiff’s evidence did not support the declaration, because the 
latter alleges substantially a charge of forging a note purporting 
to be made by the defendant, while the evidence leaves it uncer- 
tain whether the charge was not one of forging an endorsement 
of a note by the defendant, which is a different forgery. But, 
for similar reasons, the Court cannot sustain this objection. 
It was not raised on the trial. The exception is exclusively to 
ruling out the evidence. The Court cannot know but that much 
other evidence was given as to the speaking of the words, and 
must presume there was, if necessary to support the verdict. It 
has been frequently decided that it 1s not necessary to support 
the verdict by showing a sufficient case made on the trial to 
justify 1f; and that the judgment must stand, in respect of mat- 
ters dehors the record, unless by exception it appear that the 
court erred in point of law in receiving or rejecting evidence, or 
giving or refusing some direction to the jury. 
Per Curiam. Judgment athrmed. 


ole ea v. Hoyt, 48 N. C., 411; Straus v. Beardsley, 79 
N. C., 63; Gadsby v. Dyer, 91 N. C ., 316; 8. v. Prerce, 1b., 609. 


(322) 
MARTIN WOOLARD'S Execurors ve. RANSOM WOOLARD rr ar. 


1. A case was brought from the County to the Superior Court by 
certiorari, After the trial of the issues in the Superior Court 
the appellant's sureties at the same term suggested his death, 
but the court, notwithstanding, gave judgment against them for 
the costs, the verdict having been against their principal: Held, 
that the judgment was right, first,.because the sureties. not be- 
ing parties to the suit. had no right to make the suggestion ; 
secondly, because, as the issues had just been tried. it must be 
assumed that the death had taken place during the term. 


2. A separate judgment may be rendered against the sureties on an 
appeal bond or the judgment may be against them jointly with 
their principal. 


Apprat from the Superior Court of Law of Prrr, at Spring 
Term, 1848, Caldwell, J., presiding. 

This was an issue of devisavit vel non, made up and tried in 
the County Court, where a verdict was found in favor of the 
propounders of the will. It was afterwards carried by the 
eaveator, Ransom Woolard, to the Superior Court by a writ of 
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cortiorar?, upon his entering into bond with Thomas Latham 
and David P. Perry as his sureties. In the Superior Court the 
issue came on to be tried at Pitt, on the last cireuit, when the 
jury tound a verdict establishing the will. TIimmeditately after 
the entry of the verdict upon fhe record appears the following: 
‘Death of Ranscm Woolard suggested by Thomas Latham and 
D. P. Perry. On motion, judgment against Thomas Lathain and 
D. P. Perry, obligors in the certiorari bond, for the costs to be 
taxed by the clerk, from which judgment Thomas Latham, and 
DPD. P. Perry pray an appeal to the Supreme Court, which is 
granted.” Then follows the usual order for certifying the pro- 
bate of the will to the County Court, ete. 


(323)  Prggs for plaintuts. 
Stanly and J. H. Bryan for defendants. 


Barrriy, J. We cannot discover any error in the judgment 
rendered against the defendants Latham and Perry. One of 
their objections to it 1s that their principal was dead at the 
time when the judgment was given, and that it could not regu- 
larly be entered up imstanter upon the appeal bond, withont 
making his personal representative a party. There are two 
decisive answers to this objection. The first is that we have no 
judicial knowledge that the principal was dead. His sureties 
were no parties to the suit, and had, therefore, no right to sug- 
gest his death, and the entrv of their suggestion en the record 
is a nere nullity. But if this were not so, and the death of the 
principal were properly brought to our notice, we are bound to 
assume that he died after the commencement of the term at 
which the issue was tried, and when the suggestion of his death 
was made, Upon no other supposition can the proceeding of the 
ecurt in trying the issue and ordering the certificate of the pro- 
bate to be sent to the County Court be upheld; for if the cave- 
ator died before the commencement of the term, the verdict and 
judgment were rendered against a dead man, and therefore erro- 
neous, which we are not to presume. Another objecticn to the 
judgment is that, supposing their principal died after the com- 
mencement of the term, judgement ought to have been rendered 
against him as well as against the sureties upon the appeal bond. 
The prevailing party mav pursue that course if he chooses, but 
is not bound to do so. He mav take a judgment against the 
principal upon his liability as a party to the suit, and then an- 
other and a separate judgment against the sureties on the appeal 
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bond. If he choose to pursue the latter course, the sureties have 

thereby no greater burthen thrown upon them, and there- 

fore have no right to complain. (324) 
Per Curiam. Judgment afhirmed. 


Cited: Cohoon v. Morton, 49 N. C., 257. 


THE STATE vy. GHORGE, «A SLAVE. 


1. Where evidence of inconsistent stntements of a witness is intro- 
duced by the adverse party it is proper to permit the party who 
called the witness to prove other statements conforming to the 
testimony given on the trial. 


2. And the witness attacked may himself be examined on that point. 


AppraL from the Superior Court of Law of Person, at Spring 
Term, 1848, Pearson, J., presiding. 

The prisoner was indicted in Granville for the murder of 
James Meadows, and upon his affidavit his cause was removed 
to Person, where it was tried on the last circuit. 

After introducing testimony to show that the dead body of 
James Meadows was found at the drawbars, about eighty yards 
from his dwelling-house, on a certain morning in Sep- 
tember, 1846, much eut, bruised and lacerated, the solic- (325) 
itor for the State called as a witness Seth Meadow rs, a 
son of the deceased. He stated that he was about nine years 
old when his father was killed; that his father, his sister Su- 
sannah, who was about fifteen years of age, several other chil 
dren, and himself, lived in a small log house, containing but one 
room with two doors, one facing the north and the other the 
south, and no window; that on a certain Sunday night in Sep- 
tember, 1846, his father and himself were sleeping in a bed 
near the north door, while his sister Susannah and the other 
children slept in another bed near the opposite door; that about 
two hours before daybreak he was awakened by the struggles of 
his father, when he saw three men drag him out of the bed, and 
take him out of the house through the northern door, one hav- 
ing hold of his head and the other two of his legs, and he 
thought that one of the men who had hold of his father’s legs 
was the prisoner, because he was yellow, was built like him and 
was about his size. The witness stated ee that as soon as 
they got out of the door he, being much alarmed, went to the 
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bed where his sister Susannah was sleeping and waked her up, 
and told her that some persons had carried their father out of 
the house, when she made one of the other children get up and 
shut the door, which they had left open. He stated further 
that it was a bright moonlight night, and that he was well 
acquainted with the prisoner, who was a low, thick-set bright 
mulatto. The solicitor then asked the witness if he told his 
sister, when he went to her bed and waked her up, who he 
thought it was that had earried his father out of the house. 
This question was objected to by the prisoner’s counsel, but the 
court permitted the witness to answer, when he said that he 
told his sister that some men did it, but did not tell that he 
thought the prisoner was one of them. The solicitor then asked 

the witness whether he told his sister next morning who 
(326) he thought one of them was. This question was also 

objected to by the prisoner’s counsel. The solicitor then 
remarked that he was aware that the prisoner’s counsel expected 
to prove that the witness, although several times interrogated 
upon the subject before the jurv of inquest, did not state, ‘until 
after the prisoner had been arrested, that he thought, from the 
color or other deseription, that either of the persons was the 
prisoner; but, on the contrary, had stated that he did not know 
who the persons were. The prisoner’s counsel admitted that 
they expected to make the proof as suggested by the solicitor, 
but they contended that although thev had the right to impeach 
the witness by proving that, when on oath or not on oath, he 
had inade statements different from those made on the trial, vet 
that it was not competent for the State to sustain him by prov- 
ing that when not on oath he had made the same statement as 
he had made on the trial. The court permitted the question to 
be asked, and the witness answered that about daybreak in the 
inorning, some two hours after his father had been taken out 
of the house, he told his sister that two of the men were black 
like negroes, and the other was a yellow man like George, the 
prisoner. A similar question was permitted to be asked, after 
objection, whether the witness had told one William Phuilpot, 
the next morning, who he thought it was; and Philpot was then 
introduced and permitted to state, after objection, that the w it- 
ness Seth Meadows had told him, on the morning the dead body 
was found, that one,of the persons who committed the act was 
vellow like George, the prisoner. 

The prisoner’s counsel then introduced witnesses who stated 
that when the witness Seth Meadows was under examination 
before the jury of inquest he was asked several times whether he 
knew who took his father out of the house, to which he rephed 
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that he did not. They stated further that he persisted in this 
answer until after the prisoner was arrested the next day, and 
that he then stated to the jury, on oath, that one of the 
persons was yellow, and that from his color, build and (327) 
height he took him to be George, the prisoner. 

The jury returned a verdict of guilty. A motion for a new 
trial was made upon the ground that the court had received 
improper testimony, but it was overruled by the court. A 
motion in arrest of judgment was then made “because the cer- 
tificate of the Clerk of the Superior Court of Law in and for 
the county of Granville, after the transcript had been sent to 
this (Person) Court, and during the term of this court, and 
after verdict, was altered by the Clerk of the Superior Court 
of Law in and for the county of Granville, under e hand and 
seal of said court, at the courthouse in Roxboro, in Person 
County, so as to make it read ‘Clerk of the Superior Court of 
Law,’ instead of ‘Clerk of the Superior Court, ete.’” This 
motion was also overruled, and sentence of death pronounced, 
from which the prisoner appealed. 


Attorney-General for the State. 
E. G. Reade and Gilliam for defendant. 


Barrie, J. The objections to the admission of testimony, 
made by the prisoner on the trial, raise two questions for our 
consideration, of which one is subordinate to the other. The 
first and main question 1s whether, when a witness is sought to 
be impeached by proof of former statements, inconsistent with 
his testimony on the trial, it is competent for the party er pros- 
ecutor who has introduced him to prove other consistent state- 
ments for the purpose of corroborating him. Upon this ques- 
tion the English authorities are conflicting, and it is very dif- 
ficult, if not impossible, to reconcile them. 2 Hawk. P. C., ch. 
46, sec. 46, and Gilbert Evidence, 150 (4 Ea), followed by 1 
MacNally, 378, and the case of Luttrell v. Regnell. 1 Mod., 284, 
support the affirmative, while Judge Buller in lis Nise 
Prius, 294, doubts of, and in Parker's case, 3 Doug., 242 (328) 
(20 Eye Co Ge 95), dissents from the position, and de- 
elares for the negative; in which it is said that he has the sane- 
tion of the great names of Lords Redesdale and Eldon. The 
modern writers on the subject of evidence, in this conflict of 
authorities, have endeavored to effect a compromise by laying 
it down as a rule that, when the counsel of the opposite party 
imputes a design in the witness to misrepresent, from some 
motive of interest or friendship, it may, in order to repel such 
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imputation, be proper to show that the witness made a similar 
statement at a time when the supposed motive did not exist, or 
when motives of interest would have prompted him to make a 
different statement of facts. 1 Plul. Ev., 293; Roscoe Crim. 
Ey., 142. But however it may be in England, we consider it 
settled in this State tas such confirmatory testimony is admis- 
sible. In Johnson v. Patterson, 9 N. C., 183, Chief Justice 
Taylor declared that where evidence of inconsistent statements 
of a witness is introduced by the adverse party 1t is proper to 
permit the party who called the witness to prove other state- 
ments conforming to the testimony given on the trial; and - 
ee of this he relied upon the authority of Gilbert. In S 

Twitty, 9 N. C., 449, the Court extended the rule, and held 
ane in An cases W lo the credibility of the witness is ditacked, 
from the nature of his evidence, from his situation, or from 
imputations directed against him in cross-examination, confirm- 
atory evidence of this kind is admissible. In neither of these 
cases is the distinction, taken in Phillips and Roscoe, adverted 
to; and we think that it is a distinetion which applies iore 
properly to the weight than to the competency of the testimony. 
No objection was made on the trial, and none is insisted on 
in the argument here, to the time when the testimony was of- 
fered, As soon as the prisoner’s counsel announced their inten- 

tion to introduce the discrediting testimony, it became 
(329) proper to bring forward the confirmatory evidence. But 

if it had been improper then, it was ‘made competent 
afterwards by the introduction on the part of the prisoner of 
the impeaching testimony. Smith v. Smith, ante, 29. Upon 
the main question of evidence, then, we all aeree In opinion 
with the judge in the court below. 

The subordinate question is whether such confirmatory testi- 
mony can be given by the impeached witness himself, that 1s, 
can he testify to his own former declaration, consistent with his 
testimony given on the trial? The majority of us (.Vash, J.. 
dissent.) hold that he can, and we so hold because we are unable 
to discover anv principle by which the testimony can be ex- 
cluded. We have all just : agreed that the question is a proper 
one to be asked of sonve witness, and why may it not be an- 
swered by any witness, who is not forbidden to answer it on any 
one or more of the grounds of objection to the competeney of 
witnesses? These grounds—and they are said by the highest 
authority to be the only erounds—are want of reason, defect of 
religious belief, infamy, and interest. Lawrence, J.. in Jor- 
daine v. Lashbrook, 7 Term, 610; 1 Phill. Ev., 18. The witness 
here is obnoxious to none of these objections. The testimony, 
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it is true, is obviously of so weak and unsatisfactory a character 
that we are surprised it was offered; but having been offered, 
aud being of a kind proper in itself, and sworn to by a. witness 
competent to testify in the cause, we can perceive no reason why 
it should have been excluded. 

There is certainly no pretense for arresting the judgment for 
the cause assigned. The transeript of the record is duly certi- 
fied to us, and it is now perfect, and we cannot inquire how it 
became so. S.v. King, 27 N. C., 208. Besides, a judgment can 
be arrested only for errors or defects apparent on the record, 
but not for such as require to be brought to the notice of 
the Court by proof aliunde. (330) 

Per Curiam. No error. 7 


Cited: S.v. Dove, 32 N. C., 470; Mills v. Carpenter, ib., 300; 
Hoke v. Fleming, vb., 266; Marsh v. Harrell, 46 N. C., 331; 
S. v. Marshall, 61 N. C., 51; Jones v. Jones, 80 N. C., 250; 
S. uv. Blackburn, 1b., 478; S. v. Whitfield, 92 N. C., 884; S. v. 
Freeman, 100 N. C., 484; Burnett v. R. R., 120 N. C., 517. 


THE STATE vy. JOLIN. A SLave. 


1. In a case of homicide. testimony to prove that the prisoner's wife 
had been in the habit of adultery with the deceased, not that 
he cnught them in the act of adultery at the time of the homicide, 
is not admissible. because, if admitted, it does not extenuate the 
offense from murder to mansltiughter. 


Lo 


Nothing but finding a man in the very act can mitigate the homi- 
cide from murder to manslaughter. 
5S. Voluntary drunkenness will not excuse a crime connnitted by a 
man. otherwise sane, while acting under its influence. 
4+. It is not error to poll the jury. and when each juror agrees to the 
saine verdict, to enter it as the verdict of the whole jury. 


Appreat from the Superior Court of Law of Craven, at 
Spring Term, 1848, Dich, J., presiding. 

The prisoner was indicted for the murder of Ben Shipman, a 
slave, and was tried at Craven on the last cireuit. 

The soheitor for the State examined, first, a negro (331) 
woman slave, named Flora. She stated that she was the 
wife of the prisoner, and had been so for about six years; that 
the prisoner, although a slave, was permitted to keep house, 
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and she was permitted to live with him; that she and the pris- 
oner had frequent quarrels, and sometimes separated and came 
together again; that, some three or four days before the homi- 
cide, the prisoner, complaining that his dinner was not properly 
prepared, got angry and gave her a whipping and turned her 
out of his house, saying that she should not live with him any 
longer; that she then went to live with her mother; that about 
10 o’clock of the night of the homicide, and about half an hour 
before it was committed, the prisoner came to her mother’s 
house and told her, the witness, that he intended to kill Ben 
Shipman the first time he saw him; that at the request of her 
mother, she and her sister Sophia, a little girl about ten years 
of age, went to the house of Ben Shipman, which was about 
ten steps distant from her mother’s, and which they found open, 
with a good firelight in it, but Ben was not at home that they 
sat down by the firelight and commenced sewing - that shortly 
after Ben came in, when she told him of the prisoner's s threat 
against him; that Ben then shut the door and locked it and 
went into an adjoining room and lay down on a mattress, leay- 
ing her and her sister Sophia sewing by the firelight; that 
shortly afterwards the prisoner came to the door and knocked, 
when she asked “who was there,” to which he replied, “A per- 
son’; she asked what the person wanted, to which he rephed, 
“Open the door, or I will break it down”; that he thereupon 
did break it down, and came in and walked up to the deceased 
and knocked him down with a piece of iron which he held in 
his hand; that he struck the deceased several times while on 
the floor; that she became much alarmed and ran to call her 
brother from her mother’s house, and that her brother 

(332) came immediately and got the prisoner out of the house 

of the deceased. 

Sophia and several other witnesses were then examined for 
the State, as to the circumstances attending the homicide, but 
the testimony did not materially vary the case made by the 
statement of the first witness. From their examination it ap- 
peared that the piece of iron with which the blows were inflicted 
was about the size of a man’s thumb, and from a foot to eighteen 
inches long, and that Ben died that night from the effect of the 
blows. 

The prisoner’s counsel then announced the grounds of the 
defense : : 

1. That at the time the homicide was committed the prisoner 
was laboring under mental ahenation to such an extent as to 
render him incapable of committing a crime. 
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2. That there had been, and was, an adulterous intercourse 
carried on between Flora, the wife of the prisoner, and the 
which would extenuate the offense to manslaughter. 

That the prisoner was drunk when the homicide was com- 
eed and that it was proper for the jury to take his intoxi- 
cation into consideration as a circumstance to show that the act 
was not premeditated. 

To show the prisoner’s insanity and drunkenness, his counsel 
called several witnesses, among whom were slaves Hardy and 
Dausey. Hardy stated that he had been acquainted with the 
prisoner seven or eight years; that the prisoner was a house 
paiter, and he had worked with him about two vears; that 
during that time the prisoner was in the habit of talking to 
himself, and frequently swearing as if he were angry; that he 
had seen the prisoner throw down and spill his bucket of paint, 
and heard him the next day inquire what had become of it; that 
sometimes when he and the prisoner were at work on different 
parts of a house, he, the witness, would think from the 
loud talk and swearing of the prisoner that he was quar- (333) 
reling with some person present, but, on inquiring, the 
prisoncr would tell him that he was talking to himself. ‘This 
witness testified further that he saw the prisoner at about 10:30 
o’clock of the night when the homicide was committed, and that 
the prisoner was then so drunk that he had to keep himself 
steady by holding onto the fence; that he seemed to be crazy 
and not in his right mind, and that he had no weapon, so far as 
the witness saw. Dausey testified that he saw the prisoner 
about 9 o’clock of the night of the homicide; that he was talk- 
ing to himself and seemed angry, and at times talked foolishly ; 
that he seemed to be much enraged, and said he would have his 
wife out of Ben’s house, towards which he was then going. Sev- 
eral witnesses were then called on the part of the State for the 
purpose of showing that the prisoner was not insane. 

The prisoner’s counsel then proposed to prove that an adul- 
terous intercourse had been carried on for some time preceding 
the homicide between the deceased and Flora, the wife of the 
prisoner, and insisted that a knowledge or behef of such adul- 
terous intercourse by the prisoner would mitigate his erime 
from murder to manslaughter, The court rejected the evidence. 
The prisoner’s counsel then proposed to prove by the declara- 
tions*of the prisoner, made some time before the homicide, as 
well as by declarations made on the night of the homicide, that 
the prisoner was laboring under monomuania on the subject of 
the adultery of his wife with tle deceased. The court rejected 
the declarations of the prisoner made some time before the hom- 
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icide, but adinitted those made on the night of the homicide 
and before it took place, to show the state of the mind of the 
prisoner. The witness Dausey was then examined as to those 
declarations, and gave the same account as is contained in his 
testimony above e stated. 
(3384) The court charged the jury that if the facts and cir- 
cunistanees testified by the witnesses were believed and 
satisfied them beyond a reasonable doubt that the prisoner slew 
the deceased, then the prisoner was guilty of murder, provided 
he was sane at the time when he committed the act; and that 
the law presumed every man to be sane until the contrary was 
proved; that to establish a defense on the ground of insanity, 
it must be clearly proved that, at the time of committing the 
act, the party accused was laboring under such a defect of reason 
from disease of the mind as not to have known the nature and 
quality of the act he was doing, or, if he did know it, that he 
did not know that he was doing wrong. The court instructed 
the jury further that voluntary drunkenness would not exten- 
uate a erlme, and that, therefore, the fact of the prisoner’s be- 
ing drunk a short time before the homicide was coimiitted 
would not lessen his guilt, if they beheved that he was sane 
before he became drunk. 

The jury having retired under the charge of the presiding 
judge to consider of their verdict, returned into open court to 
deliver it, whereupon, on motion of the prisoner’s counsel, the 
court ordered that the jury should be polled and that each jnror 
of the panel should answer for himself what was his verdict in 
this prosecution, and the jurors of the jury aforesaid, having 
been polled and called separately and individually, did each and 
severally upon their oath say that the prisoner was guilty of the 
felony and murder in manner and form as charged upon lim 
in the bill of indictment. 

The prisoner’s counse! moved for a new trial— 

1. Because the court rejected the evidence offered to prove 
the adultery of the prisoner’s wife with the deceased. 

2. For misdirection of the court on the subject of drunk- 
enness, 

3. Because the court rejected a part of the evidence tending 

to show that the prisoner was laboring under monomania 
(335) on the subject of his wife’s adultery with the deceased. 
The motion for a new trial was overruled bv the ¢ourt, 
whereupon the counsel] moved in arrest of the judgment for a 
defect on the face of the bill of indictment. This motion was 
also overruled and sentence of death pronounced, from which 
the prisoner appealed. 
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Attorney-General for the State. 
J. H. Bryan for defendant. 


Barrie, J. We have considered the questions presented by 
the counsel for the prisoner in his bill of exceptions with all that 
care and anxiety for a right decision which their importance. 
both to the prisoner and to the State, imperatively demanded. 
We have, nevertheless, been unable to find in the errors as- 
signed anything of which the prisoner has a right to complain. 
The first exception is that the court erred in rejecting “the evi- 
dence offered to prove the adultery of the prisoner’s wife with 
the deceased.” This testimony was offered to prove, not that 
the deceased was found by the prisoner in the act of adultery 
with his wife at the time when the homicide was committed, but 
that “an adulterous intercourse had been, for some time pre- 
ceding the homicide, carried on between them’; and the counsel 
insisted that a knowledge, or even behet, of ‘such adulterous 
intercourse, by the prisoner, would mitigate the crime from mur- 
der to manslaughter... No authority has been produced in sup- 
port of this position, and so far as we can learn all the authori- 
ties are directly against it. Hale, Foster, East and Russell all 
agree in stating that to extenuate the offense the husband must 
find the deceased in the very act of adultery with his wife. And 
so lt must be upon principle. The law extends its indulgence 
to a transport of passion justly excited, and acting before rea- 
son has time to subdue it, but not to a settled purpose of ven- 
geance, no matter how great the injury or gross the insult which 
first gave it origin. A belief—nay, a knowledge—by the 
prisoner that the deceased had been carrying ou an adul- (336) 
terous intercourse with his wife cannot change the char- 
acter of the homicide. The law on this subject 1s laid down 
with much clearness and force by Foster, Crown Law, 296; and 
with him all the other writers substantially agree. “A husband 
finding a man in the act of adultery with his wife, and in the 
first transport of passion killeth him; this is no more than man- 
slaughter. But had he killed the adulterer deliberately and 
upon revenge, after the fact and sufficient cooling time, it had 
been undoubtedly murder. For let it be cbserved that in all 
possible cases deliberate homicide, upon a principle of revenge, 
is murder.”’ As, then, the evidence which was offered to show 
the adulterous intercourse between the prisoner’s wife and the 
deceased could not. if received, have changed the nature of the 
offense, the court did not err in rejecting it. But it is argued 
here that the prisoner had just reasons for beheving that the 
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deceased was engaged in the act of adultery with his wife at the 
very time when he broke into the house of the deceased and 
killed him. It nay well be doubted whether the testimony given 
on the trial supports this view of the case, but if it were ad- 
initted that it did, it could be of no avail to the prisoner. It is 
the sudden fury excited by finding a man in the very act of 
shame with his wife which mitigates the offense of the husband 
who kills his wrongdoer at the instant; but to the offense of one 
who kills upon passion excited by a less cause—by a mere beliet 
of the act—the law allows of no mitigation. 

The second exception is “for misdirection of the court on the 
subject of drunkenness.” All the writers on the criminal law 
from the most ancient to the most recent, so far as we are aware 
declare that voluntary drunkenness will not excuse a crime com- 
mitted by a man, otherwise sane, whilst acting under its influ- 
ence. Even the cases relied upon by the counsel for the pris- 

oner, Rex. vr. Meahin, 7 Car. and Payne, 297 (32 Eng. 
(337) C.L., B14) Rex v. Thomas, ib., 817 and 750; 1 Russ on 

Crimes, 8, all acknowledge the general rule, but they say 
that when a legal provocation is proved, intoxication may be 
taken into consideration to ascertain whether the slayer acted 
from malice or fromm sudden passion excited by the provocation. 
Whether the distinction 1s a proper one or not we do not pre- 
tend to say. It has been deubted in England (fer. rv. Carroll, 
7 Car. and Payne, 145; 32 Eng. C. L., 417), and it is a danger- 
ous one and ought to be received with great caution. But 
whether admitted or not, it has no bearing upon the present 
case. There is not a particle of Srp REN to show that the pris- 
oner was acting, or can be supposed to have been acting, under 
a /eqgal provocation; and there was, therefore, no cause for the 
appleation of the principle for which the counsel contends. 

The third exception ts “because the court rejected a part of 
the evidence tending to show that the prisoner was laboring un- 
der monomania on the subject of his wife’s adultery with the 
deceased.” The testimony offered and rejected was “the declara- 
tions of the prisoner made some time before the homicide.” We 
are not sure that we correctly understand this exception in the 
connection in which 1t was made. One of the grounds of de- 
fense taken by the prisoner was that he was insane at the time 
when he committed the homicide, and, so far as we can discover, 
he was allowed to introduce all the testimony in his power to 
sustain it. Of that and of the charge of the judge in relation 
to it no complaint is or can be made by the prisoner. Mono- 
mania is one among the various forms of insanity; it is a par- 
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tial insanity upon one particular subject. As a species of 1n- 
sanity, 1t was competent for the prisoner to have proved it, and 
he was not restricted in his proof of it so long as he insisted on 
it under the defense of insanity. It was not until after he had 
closed his testimony on that subject, and also on the subject of 
drunkenness, that he offered the testimony which was re- 
jected. We do not well see how the one could be sepa- (338) 
rated from the other. The declarations, too, what were 

they? Were they statements of facts by the prisoner offered as 
evidence of those facts? If so, they were clearly inadmissible. 
Were they wild, incoherent and disjointed exclamations in rela- 
tion to his wife’s adultery, evincing that they proceeded from 
an unsound mind? If so, the prisoner should have offered them 
as proof under his defense of insanity, and they would doubt- 
less have been received. If we are to judge of their nature from 
the declarations which were received, as haying been made on 
the night of the homicide, and proved by the witness Dausey, 
then they ought to have been rejected as the mere idle ravings 
of a drunken man. Our difheulty in understanding the excep- 
tion is still further increased by the apparently inconsistent 
grounds of defense assumed for the prisoner. One ground, 
which we have already considered, is that his wife was actually 
guilty of adultery with the deceased. Now, if by monomania 
on that subject is meant that the prisoner Was laboring under 
mental delusion that his wife was guilty, when in truth she was 
innocent, then the fact of her innocence is directly opposed to 
what was asserted and offered to be proved by the prisoner’s 
counsel. But if the prisoner’s wife was guiltv, and the msane 
delusion of his mind was that he had the right to kill her para- 
mour, then it would raise a most important and interesting 
question, whether insanity to that extent only would render him 
irresponsible for crime. It seems to be settled by the highest 
authority in England that it would not (Stark. on Non Compos, 
66). Note to Regina v. Thigginson, 1 Car. and Kir., and 47 
Eng. C. L., 130. But we do not wish to express an opinion upon 
it until the question is brought directly before us. In this case 
we are compelled.to decide against the prisoner, because he has 
not shown us that he has been deprived of any benefit or advan- 
tage to which by law he was entitled. An exception has 

been taken here to the manner in which the verdict was (339) 
rendered against the prisoner. It is contended that the 
verdict is a nullity because it was rendered by each juror sev- 
erally, instead of ‘by the whole jointly. We think that exeep- 
tion is not sustainable. The jury retired together, consulted 
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together, came into court together, to render their verdict 
jointly. At the instance of the prisoner’s counsel they were 
polled and each was called upon to say for himself whether he 
found the prisoner guilty or not euilty. Each answered for 
himself that he found him guilty. Surely, such finding of each 
constituent member of the whole body is in fact and in law the 
verdict of the jury, just as much as if they had returned their 
verdict in the usual manner through their foreman, and had 
then been polled and had spoken each for himself. The cases 
eited by the counsel (Blackley v. Sheldon, 7 Johns., 32, and 
Waits v. Brains, Cro. Eliz., 778) only show as after the ver- 
dict is received, but before it is recorded, the jury may, if the 
court please, be examined by the poll, and then either of the 
jurors may disagree to the verdict. But here neither of them 
did disagree, and when the verdict was received and recorded 
it becaine the jomt verdict of the whole jury. Indeed, the ver- 
dict night have been, and should have been, entered in the usual 
form, without stating upon the record that the jury had been 
polled. A motion was made in the court below, and has been 
renewed here, to arrest the judgment for a defect alleged to be 
apparent on the face of the bill of indictment. The defect has 
not been pointed out to us, and the closest scrutiny has not en- 
abled us to detect it ourselves. 
PER CURIAM. No error. 


Cited: S. av. Samuel, 48 N. C., 76; Howard v. Howard, 51 
Nv Cy 2805.1) Harmen, (8 N.C. 519 55. tt Sheets, 89° N.. Cs 
550; 8. 7. Potts, 100 N. C., 465. 


(340) 
JACOB ITIATT vy. ELISHA WADE. 


Under our act of Assembly of 1840, ch. 28. a purchaser from a fraudu- 
leut grantor to a prior grantee shall not be protected in his pur- 
chase unless he has purchased for e full value and without notice 
of the fraudulent conveyance. 


Apprat from the Superior Court of Law of Guirrorn, at 
Spring Term, 1848, Pearson, J., presiding. 

This is trover for two stacks of hay. Plea, not guilty. Upon 
the exception the case appears to be as follows: 

Adam Sharp owned a tract of land in fee, containing +409 
acres, and resided on it. He had a son named Samuel, and he 
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permitted him, upon his marriage, to build also on the land 
aud cultivate the greater part of it. The father and son kept 
separate houses and cultivated distinct Laer of the land. 
Afrer Hee had thus continued many years, Adam Sharp, in 
Mav, 1842, conv eved the whole tract in es to Samuel Sharp in 
aes ation of 42,000 paid, as expressed in the deed; and that 
was a fair price for it. Just before his death, in November, 
1848. Samuel Sharp, in consideration of love and affection, con- 
veyed the premises in fee to the plaintiff and his wife, who was the 
daughter of Samuel. Adam Sharp continued to live on the land 
and to cultivate his portion of it, as he had before, until Mav, 
1845, when he removed from the State. When going away, he 
sold and conveyed to the defendant the crop of grass growing 
on the meadow in his oceupation, in consideration of the sum 
of $50, which was its full value and then paid. After the cen- 
vevanee to the plaintiff and his wife, the plaintiff iminediatelyv 
entered ito those parts of the land before occupied by Samuel 
Sharp, and as soon as Adam Sharp went away the plain- 

tiff took possession of the residue of the land, and shortly (341) 
afterwards cut the grass and stacked the hay on the 
weadow. In a few days the defendant carried it away, and the 
plainwff brought this action. On the part of the defendant evi- 
dence was given that many vears before 1842, \dam Sharp, as 
surety for another person, became bound in a bond for $30,600, 
and that a suit was pending against him thereon when he made 
the deed to his son in May, 1849 2, and that it was in 1844 com- 
promised for the sum of $1: 200 paid by the saine Adam; and 
evidence was further given that the consideration of $2,000 
mentioned in the deed to Samuel was not in fact paid, but that 
onulv a bond was given for it; and that afterwards the parties, 
Adam and Samuel, stated to a witness that 1t was never meant 
that it should be paid, as the father had always intended to give 
the land to his son, and made the deed to that intent, but put it 
in the form of a sale and took the bond for the price in order 
to keep the land from being sold under execution, in case judg- 
ment should go against the said Adam in the suit then pend- 
ing; and evidence was further given that at the same time aud 
upon the ground of such understanding as aforesaid, the wit- 
ness, by the direction and in the presence of Adam and Samuel, 
entered on the bond a credit for the sum of $1,800, without anv 
part of it being paid and in order to prevent Samuel, upon the 
death of his father, from being hable for that sum to the other 
members of the family. 


244) 


IN THE SUPREME COURT. | 30 


HIATT tv. WADE. 


On the part of the plaintiff evidence was then given that 
when the defendant purchased the grass from .A\dam Sharp he 
was informed of the deed from him to his son Samuel, and from 
the later to the plaintiff and his wife. 

The counsel for the defendant moved the court to instruct the 
jury that, notwithstanding the defendant’s knowledge of the 
deed from Adam Sharp to Samuel, the same was void, as against 
the defendant, if the jury believed that he was a purchaser for 

full value and that the deed was voluntary and made 
(342) with an actual intent to defraud. The court refused the 

instruction, and directed the jury that, admitting the 
deed to have been made in fraud of Adam Sharp’s creditors, 
and also with intent to defraud subsequent purchasers from the 
grantor, it was, nevertheless, valid against the defendant, if he 
had notice of it when he bought. The plaintiff obtained a ver- 
dict and judgment, and the defendant appealed. 


Iredell for plaintiff. 
Morehead for defendant. 


Rurrry, C. J. A point cbscurely appears in the case, of 
which something might, possibly, have been made for the de- 
fendant if it had been urged on the trial. It is that Adam 
Sharp, by the consent of his son and the plaintiff, actually oecu- 
pied parts of the land he had conveyed, including the meadows 
on which the grass grew, and, as he remained on the land for 
about five months of 1845, that he was entitled to the grass then 
growing, and could, consequently, sell it. However that might 
be, the question was not raised on the trial, and therefore cannot 
be considered here. 

On the point which was made, the decision is clearly sup- 
ported by Laws 1840, ch. 28. The St. 27 Eliz., ch. 4. enacts 
that conveyances of land, made with intent to defraud purchas- 
ers, shall only, as against purchasers for good consideration, be 
void. Under the act it was, of course, held that notice of the 
fraudulent deed did not impeach the title of the purchaser, be- 
cause the bad faith of the deed vitiated it, and, with notice of 
the deed, the purchaser had also notice of the fraud. But the 
Legislature thought proper in 1840 to alter that, and declare 
that no person shall be deemed a purchaser within the meaning 

of the former act unless he purchase the land for the full 
(343) value thereof, without notice, at the time of his pur- 
chase, of the conveyance by him alleged to be fraudulent. 
This language is as precise and positive as it can be. It is not 
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open to construction, and is decisive against the defense. The 
counsel for the defendant has, however, zealously argued against 
it, because thereby a transaction, expressly designed to defraud 
the donor’s creditors, and essentially aeons becomes oS as 


that the purchaser Foal the fr Onemnt erantor aaa ode 
of the deed, though at the same time he had knowledge also of 
the dishonesty of it. It was contended that the Legislature 
could not have meant to adopt a principle in support of con- 
tracts so immoral. But it is in vai upon any such reasoning 
to struggle against the express words of an act ot Assembly. 
Besides, the legislative purpose in the act seems to be misunder- 
stood. It was not simply to give efficacy to fraudulent convey- 
ances. They were before valid against the parties and all the 
world, except two classes of persons, namely, creditors and pur- 
chasers for value. Now, in respect of the latter elass, the act of 
1840 changes the policy thus far, that conveyances shall be good 
against them, as against the rest of the world, unless they “buy 
for a full price and without knowledge of the fraudulent con- 
veyance. In other words, the act means that such a purchaser 
shall not take adva antage of the prior fraud, because he was uot, 
himself, a meritorious purchaser, since he cither did not give 
a fair price or bought with his eyes open and to enable the ven- 
dor to defeat his-own prior conveyance. Which is the better 
policy of the two, and tends the more to moral ends, it was tor 
the Legislature to consider. The courts must adininister the 
law as it is given to them by the Legislature. 
Per CurrIAM. Judgment affirmed. 


Cited: Garrison v. Brice. 48 N. C., 86; Triplett v. Wither- 
spoon, 10 N. C., 595; 8. ¢., TA N. C., 476: Bynum v. Miller, 86 
N.C., 563; Taylor v. Eatman, 92 N. C., 606; Bunk 1 . ddrian, 
116 N. C., 549; Pass v. Lynch, 117 N. C4 aie Beatle) i 
Brinkley, 128 N.C. ool: | 
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(344) . 
THERE STATE v. JOHN BARFIELI). 


J. It is perfectly settled that no words or gestures. nor anything less 
than the indignity to the person of a battery. or an assault at the 
least. will extenuate a killing to manslaughter. To constitute an 
assault there must be an attempt or offer to strike by one within 
striking distance, 


- 


>. On an trial for murder. evidence of the general character and Labits 
of the deceased. as to temper and violence. cannot be received. 
The only exception to this rule, if there be one. is where the whole 
evidence as to the homicide is circumstantial. 


” 
Ped 


3. An affidavit for the removal of a cause ought no more to be in- 
serted as at part of the record than one for a continuance, 

4. It is not necessary that the record should show a vrenire facitts, 

either original or special. to the term of the court at which a 

prisoner is tried. 


AppeaL from the Superior Court of Law of Jounston, at 
Spring Term, 1848, Caldwell, J., presiding. 

The prisoner was indicted in Sampson County for the murder 
of Alfred Flowers, and, after plea of not guilty, on his motion 
and affidavit, the trial was removed to Cumberland. He was 
there tried and convicted, but, upon an appeal to this Court, 
the judgment was reversed, and a venire de novo awarded. 29 
N.C., 299. At the next term of Cumberland Court, in Novem- 
ber, 1847, the prisoner offered an affidavit on which he moved 
for another removal of the trial, and the court ordered it to be 
removed to Johnston Superior Court. 

On the trial the widow of the deceased gave evidence for the 

State, in substance and almost literally, the same as that 
(345) given by her on the former trial, as stated in the report 
of the case in this Court. 

On the part of the prisoner, Robert Flowers was examined 
as a witness. He was a son of the deceased, and was fifteen or 
sixteen years old at the time of the homicide; and he stated: 
That he was not at home until late in the day on which the 
homicide was committed; that when he went into the house he 
saw the prisoner sitting on a table with a gun in his hand, and 
that he requested the prisoner to give it to him, and he imme- 
diately comphed; that he went out of doors, and when he came 
back he found the prisoner lying on the bed, and that his father 
sent him to draw some liquor, and when he returned he found 
his father sitting on a chair near the door; that some angry 
words passed between his father and the prisoner, and that the 
latter was standing near the middle of the room and cursed the 
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hquor; that his father rose up and took a light chair in his 
hand and pitched it over the head of the prisoner without touch- 
ing him, and, as the witness believed, without intending to 
strike the prisoner; that in doing so his father staggered and 
fell, when the prisoner rushed upon bin instantly and stabbed 
him: that he did not see the prisoner have a knife in his hand 
when he first came towards his father, but he saw the prisoner 
draw 1t from his pocket at or about the time his father raised 
the chair; that immediately after his father was stabbed, he 
got up and went towards the door, and the prisoner followed 
him, and stabbed him in the back, and his father then went to 
the bed, laid down, and in a few minutes died; that he did not 
see his mother assist his father to get up, or to get to the bed, 
and that he thought, if 14 had been so, that he would have seen 
it; that after his father was dead he went out of the house and 
saw the prisoner at the gate, and asked him “why he had killed 
his father,” to which the prisoner replied, “that if he did not 
clear out he would send hin off with a eut throat.” 

The ease further states that the prisoner then examined (346) 
as a witness John Flowers, another son of the deceased, 

a little younger than his brother Robert, and that he testified to 
the same facts, exeept that he said the prisoner was advancing 
on his father when he raised the chair. 

The counsel for the prisoner then offered to prove by a wit- 
ness who had formerly hved with the deceased, that his general 
character was that of a violent, overbearing ‘and quarrelsome 
man, and that such were his domestic habits. On objection 
made on the part of the State, the court rejected the evidence. 

On the part of the prisoner a witness named Cobb was exam- 
ined, and stated that he was one of the jury at the coroner’s 
inquest over the body of Flowers, and that Mrs. Flowers swore 
on that oceasion that she was not in the house when the fatal 
rencounter took place, but that she became alarmed and had left 
the house before it happened. : 

On cross-examination he was asked whether he had not told 
two persons, named Hicks and Lane, that Mrs. Flowers swore 
before the jury of inquest that she was in the house and saw 
the transaction; and he denied that he ever made such a state- 
ment to them or either of them. On the part of the State 
Hicks and Lane were afterwards called to prove that Cobb did 
state to them that Mrs. Flowers swore before the jury that she 
was in the house and witnessed the rencounter. This testitnony 
was objected to by the prisoner’s counsel, but received by the 
court. 
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The counsel for the prisoner insisted before the jury that 
Mrs. Flowers was not entitled to credit; and that, taking the 
case on the testimony of the two sons, there was such a provo- 
cation as mitigated the killing to manslaughter. 

The presiding judge charged the jury that, if Mrs. Flowers 
was to be believed, the prisoner was guilty of murder; but if 
they did not believe her, then they would look to the testimony 

of Robert and John Flowers in order to ascertain the 
(347) degree of homicide; and in relation to their evidence, 

the court stated to the jury that 1f the deceased pitched 
the chair over the head of the prisoner without intending to 
strike him, and that was manifest to the prisoner, there was no 
such legal provocation as would mitigate the killing to man- 
slaughter, but the prisoner would, in that view of the ease. also, 
be evilty of murder, 

The jury convicted the prisoner of murder, and his counsel 
moved for a venire de novo because of the rejection of the evi- 
dence offered by him and of the admission of that of Hicks and 
Lane to contradict Cobb, and for misdirection. The court re- 
fused the motion, and, after sentence of death the prisoner 
appealed. 


Attorney-General for the State. 
J. H. Br yan for defendant. 


Rerrrm. C. J. Although it was not contended on the trial 
that the offense of the prisoner did not amount to murder, if 
the account given by the widow of the deceased was true, vet, 
as the case comes here, that question is one of those to be con- 
sidered by this Court. Upon it we must say that it admits of 
no doubt that it was murder, according to her account. She 
stated that after some angry words on each side the prisoner, 
with his knife drawn, approached the deceased, thrusting at 
him, and that the deceased then raised the chair and pitched it 
over the other’s head, but without striking or intending to strike 
him, and that in making that effort he staggered from drunk- 
ennege and fell, and that then the prisoner, who, though he had 
been drinking, was not drunk, rushed on the Giccased: while 
down, and stabbed him several times; and, moreover, that she 
assisted her husband to rise, and that, after he had done so, the 
prisoner pursued him and again stabbed him in the back once or 

twice. This represents the prisoner, in every respect, as 
(348) the ageressor, and grossly so; intending, and in the act 
of making on the deceased, a deadly assault with a drawn 
knife, as the beginning of the affray, and executing that inten- 
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tion (without receiving a blow from the deceased or an attentpt 
to give one) by stabbing the man to death, while he was helpless 
on the floor, or, after rising, while retreating. Thus repre- 
sented, there is nothing in the transaction to extenuate the kill- 
ing from murder of a very dark hue, perpetrated in a cruel and 
diabolical fury. 

The character of the killing does not seem to be materially 
varied, in a legal sense, by the testimony of the sons. One of 
them said expressly that the prisoner was advancing on the 
deceased when he raised the chair. The same is to be imphed 
from the testimony of the other, “that he did not see the pris- 
oner have a knife in his hand when he first came towards the 
deceased, but saw him draw it at or about the time his father 
raised the chair.” Then, it must be taken that the prisoner, 
upon angry words, was advancing 11 a hostile manner upon the 
deceased, and drew his knife as he went, and that, at or about 
that instant, the deceased raised and pitched a light chair over 
the prisoner’s head, without intending to strike hum, but only in 
order to check the attack, and although it was “manifest” to the 
prisoner that the deceased did not intend to strike him, and in 
fact he had not done so, that the prisoner continued to press on 
the other, who had reeled and fallen, and killed him by repeated 
stabs before and behind, the deceased being all the time down 
and unresisting, or retreating. Jf necessary, it might well be 
considered whether a killing in this ferocious manner a man in 
the condition of the deceased would not be murder, though there 
had been a slight blow with a chair, given by him when so drunk 
and weak as not to be able to stand up, to another then advanc- 
ing for the purpose of combat with a deadly weapon drawn 
before receiving the blow. But we do not pursue that 
view of the subject, because, in fact, no blow was given (349) 
to the prisoner, nor any intended; and, therefore, there 
could be no provocation to pallate the killing from murder, 
since, from a reasonable regard for the security of human life, 
it has been long and perfectly settled that no words or gestures, 
nor anything less than the indignity to the person of a battery, 
or an assault at the least, will extenuate a killing to manslaugh- 
ter. To constitute an assault there must be an attempt or offer 
to strike by one within striking distance. And here both the 
witnesses and the jurv concur in saving there was no intention 
to strike, and that it was clear and evident to the prisoner that 
there was not. The Court is, therefore, of opmion that there 
was in the instructions to the jury no error to the prejudice of 
the prisoner. 
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It is of great importance to the due dispatch of business and 
the correct decision of controversies that no evidence should be 
heard which is foreign to the issue; and this rule is no less 
applicable and useful in criminal than in civil cases. To pon 
this principle, and because, if received, the evidence of the gen- 
eral character and habits of the deceased as to temper and vio- 
lence could not rationally and legally affect the degree of homi- 
cide in this case, but might mislead the jury, the Court holds 
that it was properly excluded. 

Lhe law no more allows a man of bad temper and habits of 
violence to be killed by another, whom he is not assaulting, than 
it does the most peaceable and quiet of men. But it is said that 
it ought to be heard as some evidence—to weigh with the jury— 
that the deceased, being habitually a brawler and breaker of the 
peace, was, probably, in this particular controversy, the aggres- 
sor, or, at least, that the slayer might for that reason have 
thought himself in danger from him, and acted on that appre- 
hension. Now, no sue h principle or decisiou is found as that 
a person may kill another because from his former course of 

life, as a fighter, he apprehends an assault from him, 
(350) though it be even a violent one. A person inay, indeed, 

receive such sure information of the intention of another 
to attack his fe upon sight as to cause him fully to believe it; 
aud, in a moral point of view, he may in such a case be excused 
for getting the advantage on a fay orable opportunity and kill- 
ing first, or even for seeking private means of killing the other, 
in order, as he thinks, to save lis own hfe. The pardoning 
power would, doubtless, be strongly moved by those walhaane 
cousiderations to stay the punishment annexed by the law to the 
offense, But it is clear that the legal guilt w ould be that of 
murder, because there was not at the time a pressing necessity 
to kill, arising out of.an assault and immediate danger to the 
person killing, nor any accompanying provocation to arouse 
the passions and acted on before the passions had cooling time. 
It would be murder, because the killing would be deliberate; 
aud we know of no deliberate killing that is not murder, unless 
it be commanded by the law or justified by the urgent neces- 
sity of self-defense, when the party is in impending peril of the 
loss of life or ereat bodily harm from an actual and unavoidable 
combat. It is too much to stake the life of one man upon the 
fears of another of danger from him, merely upon his character 
for turbulence, and when he is making no assault. Such w ould 
be the case here if the evidence had been received, for the nris- 
oner’s own witnesses proved that there was no assault on him. 
It is the fact, and not the fear of an assault, that extenuates the 
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killing, upon the supposition that it instantly rouses the resent- 
ment to an uncontrollable pitch. It is possible, when the case 
is one of circumstantial evidence and there is no direct proof of 
the quarrel and combat, that evidence of the character of the 
deceased might be mercifully left to the jury in aid of their 
inquiries into the origin and progress of the conflict in which 
the prisoner took the other’s life. It was allowed, and on that 
prineiple, in 8S. v. Tackett, 8 N. C., 211. That is the only in- 
stance 1n which, even in a ease of circumstantial evi- 

dence, such proof was held to be proper, as far as our re- (351) 
searches and those of the bar have discovered. It is 

stated in the notes on the American edition of Phillips on Evi- 
dence, as a solitary ease, and as one in which the Court ad- 
mitted that such evidence must be confined to the killing of 
slaves. Cowen and Hill’s notes to Phill. on Ev., 461, note 345. 
Although the case is not, we think, obnoxious to the snecr of the 
annotator in respect to its apphecation to the killing of slaves 
alone, yet we cannot act on it as an authority in this ease. It 
does not profess to be founded on any precedent, and the reason- 
ing of the Court confines its application to the case of presump- 
tive evidence before it, in which there was “not any direct proof” 
of the immediate provocation or circumstances under which the 
homicide was committed. In such a case the Court say if the 
general behavior of the deceased was marked with turbulence 
and insolence, it might, in connection with the threats, quarrels 
and other existing causes of resentment against the prisoner, 
crease the probabality that the latter had acted under strong 
and legal provocation; while, on the contrary, if the behavior 
of the deceased was usually mild and respectful towards white 
persons, nothing could be added by it to the force of the other 
circumstances. It is plain, therefore, that the decision is put 
distinctly upon the ground that the case was one of circumstan- 
tial evidence only, in which the existence or want of provocation 
was matter merely of presumption, to be deduced, therefore, by 
the jury from every slight thing that conld add a shade to the 
presumption favorable to the accused. The case has never come 
directly under consideration hitherto, though it was urged in 
S. v. Tilley, 25 N. C., 424, where evidence “nearly of the same 
kind was rejected, and in which the judges meant to intimate 
their doubts of it by saying that temper and deportment, “if 
they were evidence at all,” were to be established as facts, 

and not by reputation. But whether S. r. Tachett be (352) 
law or not, it has no application here, because this is a 

case of the opposite kind—one in which three witnesses were 
present from beginning to end, who depose directly to the dif- 
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ferent occurrences, and even those who were called by the pris- 
oner prove affirmatively that the deceased did not make an as- 
sault or give the prisoner any legal provocation, but that the 
prisoner was the aggressor. What possible legitimate end could 
evidence of the character and temper of the deceased answer in 
that state of facts? If good, and there was direct evidence that 
the deceased assaulted the prisoner, it would not aggravate the 
prisoner’s guilt and make it murder. So, if bad, it could not 
mitigate it to manslaughter, where it appears directly that not- 
withstanding his temper he was for that time, at all events, not 
in fault, but that the prisoner was. The evidence of the de- 
ceased’s character neither disproves the facts proved by the wit- 
nesses nor impeaches their credibilitv. For these reasons, and 
because we think, if there were any such general rule of evi- 
dence as that urged for the prisoner, it would have been laid 
down in some one of the numerous treatises on this branch of 
the law, the Court holds the evidence was properly rejected. 

Upon the other point of evidence the opimion cf the Court 
has been given in Edwards v. Sullivan, ante. 302; and the rea- 
sons are there so fully stated as to leave nothing to be added. 

There is, therefore, no eround for a venire de novo. But, 
upon the supposition that he might fail on that part of the case, 
the counsel for the prisoner here also moved in arrest of judg- 
ment. 

The first reascn assigned is, upon the authority of S. r. 
Tuvtty, 9 N. C., 248, because the affidavit of the prisoner, on 
which he moved and the court ordered the removal of the trial 
to Johnston, 1s not set forth in the transeript from Cumberland. 

If that were material, it wonld be the dutw of the Court 
(353) to have the omission supplied and the transeript coii- 

pleted by the insertion of the athdavit. my vr. Upton, 12 
NG olos DONG ty (Git do N Gy D008 abe. Ue decid: 18 Na ou 
aii. But since 8. vr. Seaborn, 15 N. C., 305, it has been con- 
sidered by all the judges of this Court, and we believe, by the 
profession generally, that the afhdavit for removal ought no 
more to be a part of the record than one for continuance. It 
is evidence to the presiding Judge. and his determination of the 
question of removal, for the causes suggested, is final, hke every 
other decision of a matter of fact by him. 

A second reason in arrest 1s that the record does not show a 

renire facras, either original or special. to the terin cf Johnston 

Court. at which the prisoner was s tried, but merely sets forth a 

jury of twelve freeholders, who tried and convicted the prisoner. 

That is sufficient. It is according to the settled course. to which 
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no excepticn is remembered. It is the practice in making up 
the record to set forth the venire at the term at which the in- 
dictment was found, in order, we suppose, to show that the grand 
jury was properly constituted. That practice it 1s well enough 
to continue, though it does not seem essential, as it has been 
often decided that objection can be taken to the competence of 
graud jurors only before plea in chief, or, at all events, before 
trial, Therefore, after conviction it must suffice if the record 
show a grand jury of the requisite number of good and lawful 
nen, upon whose oaths the accusation was presented, without 
designating the mode of their selection. But in no instance has 
the senire been set out in the record in order to show a proper 
constitution of the petit jury. If it happen that the trial is at 
the term at which the indictment is found, then the venire ap- 
pears. But even then, if one or more talesmen be of the jury, 
it will not appear how he or they were selected; and when the 
trial is at a subsequent term, no venire for that term 

ever appears in the record, but only that a jury com- (354) 
posed of twelve certain ood and lawful men upon their 

oaths found the prisoner guilty. The reason is that in our law 
a renire 18 not issued for cael case, elther originally or to sup- 
ply a defect of jurors. The statute directs a general venrre for 
not less than thirtv nor more than thirty-six freeholders, to 
attend the court during the whole term or until discharged ; 
and, further, in order that there may be no defect of jurors, 
that the sheriff shall summon, from day to day, of the bystand- 
ers, other jurors, being freecholders, to serve on the petit jury 
during that dav, “for the trial of all cases,” and not any par- 
ticular one. In respect to talesmen, then, there is no venire, 
but any freeholder in court is competent and may be called in 
GSek _ Lanton, 10 N. C., 175); and as the w hole jury may be 
constituted of ‘talesmen, the renire facias for the original panel 
need not be set out, since, whether the jury be constituted of 
persons taken from it or from the bystanders, it is equally legal. 
It is true, both the State and the traverser have the right to a 
jury or the original panel, 1f it can be had; and it is, therefore, 
error to refuse it. But when a question of that kind arises it 
may be put on the reeord with a statement of the facts directly 
on which the exception is founded. It is not necessary that it 
should in the first. mstance appear that the jury was or was not 
composed either wholly or in part of the original panel; but it 
is presumed the court “proceeded rightly and regularly i in form- 
ing the jurv, and in the trial, unless the contrary appear 

PER CvRTAM. ae error. 


IN THE SUPREME COURT. [ 30 


STATE it. BARFIELD. 


Battie, J., dissentiente. I cannot concur with the majority 
of the Court upon the question of the admissibility of 

(355) the testimony offered by the prisoner to show the char- 
acter of the deceased for violence. Tt is with unaffected 
dithdence that I place my opinion in opposition to theirs, but 
in doing so I am consoled by the reflection, so often felt and ex- 
pressed by judges placed in a similar situation, that the conclu- 
sion to which I have been led, however erroneous, will at least 
be harmless. A homicide committed otherwise than by virtue 
of a legal precept, must be either murder, manslaughter or ex- 
cusable homicide. With malice it is murder, and even in the 
absence of express malice it is still murder, unless the prisoner 
ean show from the attendant circumstances that it was prompted 
by legal provocation, committed by accident, or rendered neces- 
sary in self-defense. Every fact and circumstance which sur- 
round the main fact of the homicide become, therefore, matters 
of vital importance, and ought to be admitted in evidence when 
they can throw the least light upon it. It seems to me that the 
character of the deceased for violence is one of those attendant 
eireumstances which will always have some, and often an im- 
portant, bearing upon that which must necessarily be the sub- 
ject of investigation, that 1s, what were the motives which im- 
pelled the slayer to act? Take first the case, where the prisoner 
ee upon the ground that he killed his assailant in his neec- 
essary self-protection. To sustain his defense he must show to 
the satisfaction of the jury he was assailed and that he had re- 
treated, as far as he could with safety to his own hte, before 
giving the mortal stroke, or that the violence of the assault was 
such that retreat was impracticable, Is it not manifest that his 
apparent danger would depend much upon the character of the 
assailant for mild and amiable temper or for violent and un- 
governable passion? With an assailant of the former character 
he would have little to fear under circumstances in which with 
the latter his hfe would be in great peril. Let it be 

(356) recollected, too, that he has to judge and to act at the 
Instant, upon the most tremendous responsibility. If he 

strike too soon he is condemned to a felon’s death upon the 
gallows. If he strike too late he falls by the hands of his adver- 
sary. Surely, the jury who tries him ought not to require from 
him proct of the same forbearance when attacked by a man of 
blood as when attacked by a man of peace. His danger would 
undoubtedly be greater in the one case than in the other; why, 
then. uot allow him to prove it? ‘There is certainly nothing in 
the nature of the testimony which ought to forbid it. Proof of 
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the superior physical strength of the deceased is always ad- 
mitted; why, then, not admit proof of that which gives to the 
physical strength much of its force and all of its danger? It 
appears to me, too, that the privilege which the prisoner has ot 
giving 1n evidence his own peaceable general demeanor is of an 
analogous nature. Testiuony of the kind j is not only admissible 
for the prisoner, but it has been said by very high authority 
that it is often testimony of much we eight. c hief Justice Hen- 
derson says, in S. v. Lipsey. 14 NX. C., “493 , that “the peaceable 
and orderly stags which the prisoner had ever borne had, 
I think, more ‘than but little weight’ which the judge in the 
court below had been disposed to allow, when the facts attend- 
ing the homicide had been positively sworn to.” The character 
of “the prisoner is offered only as presumptive evidence, and the 
character of the deceased is offered for no more, but as pre- 
sumptive evidence, 1t does seem to me to be as strong, and, 
therefore, ought to be as readily admitted as the other. 

If I have been successful in showing that the testimony of the 
violent character of the deceased ought to be admitted for the 
prisoner, when he defends upon the ground of killing in self- 
protection, the same process of reasoning will lead to the con- 
clusion, though in a less striking manner, that it ought 
to be admitted to show that the prisoner acted upon a (357) 
legal provocation. That which would be considered legal 
provocation when offered by a man apt to strike and ready to 
shed blood, might very properly not be so regarded when offered 
by one of a contrary ‘disposition. But it is said that the right 
to kill does not depend upon the character of the slain; that the 
law throws its mantle of protection equally over the violent and 
the gentle, as the rain falls from heaven equally on the just and 
on the unjust. That is admitted, but it proves nothing. It is 
true that the killing of a violent and bloodthirsty man, without 
provocation or excuse, is as much murder as the killing of any 
other person; but in ascertaining the fact whether there was 
such provocation or excuse, I contend that the charactér of the 
violent man affords important presumptive testimony in favor 
of the accused. It is urged, again, that where the proof is 
positive and clear that there was no legal provocation the evi- 
dence of character can have no effect, and on that account ought 
to be rejected. To this I answer that plenary proof on one side 
can never justify the rejection of testimony, otherwise compe- 
tent, on the other. The argument confounds the effect and the 
competency of testimony. Testimony which is competent, which 
may be introduced at all, may be introduced no matter how 
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little may be its effect; nay, even if it be perfectly manifest in 
the particular case that 1t can have no effect whatever. It is 
urged further in the case before us that the jury have found that 
there was no legal provocation, and therefore the evidence must 
be rejected as being entirely imimaterial and useless. The reply 
is that it was offered before the jury had so found, aud if it 
had been adinitted it is possible that their deliberations inight 
have led them to a different conclusion. But it is urged, finally, 
that there is no authority in favor of the admissibility of such 

testimony. However this may be elsewhere, T contend 
(358) that it is not soin this State. In S. vr. Tackett, 8 N.C, 

210, the prisoner was indicted for the murder of a slave. 
No witness was present when the homicide was committed ; and 
the testimony against the prisoner consisted principally of his 
declarations, and of circumstances connected more or less re- 
motely with the transaction. In the progress of the cause the 
prisoner offered to prove “that the deceased was a turbulent 
man, and that he was insolent and impudent i: white people: 


but the ie ret ised to hear such testim ony tii 


court ess it would 
prove that the deceased was insolent and ae to the pris- 
oner in particular.” The prisoner having been convicted and 
having appealed to this Court, it was decided that the testimony 
was proper and ought to have been admitted. Taylor, C. /., 
dehvered the unanimous opinion of the Court, in which, after 
remarking upon the character of the testimony and the nature 
of the inquiry, he said: “It cannot be doubted that the temper 
aud disposition of the deceased, and his usual deportinent to- 
wards white persons, might have an important bearing upon the 
Inquiry, and, according to the aspect in which it was presented 
to the jury, tend to direct their judgment as to the degree of 
provocation received by the prisoner. Jf the general behavior 
of the deceased was marked with turbulence and insolence, it 
might, in connection with threats, quarrels and existing causes 
of resentment he had against the prisoner, increase the proba- 
bility that the killer had acted under a strong and legal provo- 
cation.” Here there is a case in which it was distinctly de- 
clared that the character of the deceased might be offered in 
evidence on behalf of the prisoner. An attempt is made to 
destroy the effect of this decision and of its appheability to 
the case before us by saying that it is an authority only in 
a case where the deceased was a slave, and where there was 

no direct testimony as to the provocation under which 
(359) the prisoner acted. To the first of these objections 

the reply is that the Court certainly did not assign the 
fact of the deceased being a slave as a reason for admitting 


262 


Cl - JUNE TERM, 1848. 


Apcock i. MARSH. 


the testimony. It is true that a slighter cause would be a 
legal provocation in the case of a slave than in the case of a 
white man; but they did not intimate that the provocation 
was to be proved by a different kind or degree of testimony. 
The second objection is better founded, but T can see no rea- 
son for the distinction. The testimony as to character may 
perhaps be stronger in the case where there is no direct and 
positive evidence as to the provocation than where the evidence 
is only circumstantial, but its object and its office are the same 
in both cases, that is, to ascertain whether the slaver acted upon 
or without a sufficient provocation. If adinissible, then, in one 
ease, 1t ought not to be rejected in the other. 

Upon the whole, I am of opinion that testimony of the char- 
acter of the deceased for violence may be offered by the prisoner 
in all cases where the inquiry is whether he acted from malice 
or upon legal provocation or excuse. 

PER CurRIAM. No error. 


Cited: Bottoms v. Kent, 48 N. C., 155; S. v. Hogue, 51 N. 
C., 884; S. v. Douglass, 68 N. C., 501; S. v. Carter, 76 N. C., 
23: S. ev. Chavis, S02N. Cu dors Boyden v. Williams, 84 N. C., 
610; Sov. McNeill, 92 N. C., 817; Em iery v. Hardee, 94 N. C., 
789; S. 7. Hensley, 7b., 1031; S. uv. Byrd, 121 N. C., 687. 

Modified: S.v. Turpin, 77 N. C., 476, 479; S.o. Exwm. 138 
N. C., 607. 


(360) 
ANDERSON PD. ADCOCK anp WIFE v. JOHN R. MARSH anp WIE. 


1. When slanderous words are uttered the law prima facie implies 
malice, except in the case of a privileged communication, which is 
where the party is acting under a duty. either legal or moral. 
towards the person to whom he makes the communication. In 
such a case inalice must be proved by the plaintiff. and it is a 
question of fact for the jury. 


2, In an action of tort. where the plaintiff seeks to recover and is en- 
titled to vindictive damages. he may give in evidence the pe- 
cuniary circumstances of the defendant. 


ApprreaL from the Superior Court of Law of Cuatruanm, at 
Spring Term, 1848, Pearson, J., presiding. 

This is an action to recover damages for words spoken. It 
appears that the plaintiff Joseph Ann is the second wife of the 
plaintiff Adcock, and that the latter had, by his first wife, two 
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daughters, one of whom was named Sally. It further appears 
that the first Mrs. Adcock had requested the defendant Emeline 
Marsh, with whom she was very intimate, to give her daughters 
advice. Accordingly the defendant Mrs. Marsh, after the inter- 
marriage of the plaintiffs, advised Sally Adeock that she and 
her sister ought not to live at her father’s, giving as her reason 
that her stepmother was reported to be a loose woman, and too 
intimate with an individual whose aame was mentioned, and 
advised her to mention it to her father. And to Mary Moore, 
the imaternal aunt of Sally Adcock, she made use of language 
much stronger. No question is made but that the words used 
by Mrs. Marsh, on both occasions, were in themselves prima 
fuc ve actionable. 

The plaintiffs’ declaration contains two counts, one for the 

words spoken to Sally Adcock and the other for those 
(361) spoken to Mary Moore. With a view to vindictive dam- 
ages the plaintiffs’ counsel offered to prove that the de- 

fendant Marsh was worth between $2,000 and $3,000. This 
testimony was objected to, but received by the court. Much tes- 
timony was introduced to discredit Mary Moore, and the de- 
fendants’ counsel insisted that the plaintiffs were not entitled to 
a verdict on the count framed on the words spoken to her, and 
asked the court to charge the jury, on the first count, that the 
confidential relation existing between the witness Sally Adcock 
and Mrs. Marsh, and the occasion for using the words, rebutted 
the implication of malice. The court refused so to charge, 
but instructed the jury that when slanderous words were spoken, 
malice was implied, unless the occasion and relation of the par- 
ties rebutted the implieation, and that in this case there was no 
evidence showing such an oceasion for speaking the words or 
such a relation between the defendant Emeline and Sally Ad- 
cock as would rebut the implication of malice. For, supposing 
the mother of Sally Adcock had requested Mrs. Marsh to give 
her daughters advice, still, as their father had placed over them, 
by his second marriage, a stepmother, there was no excuse in law 
for Mrs. Marsh speaking to the witness the slanderous words of 
the plaintiff, however much it might mitigate the damages. 

The jury returned a verdict for the plaintiffs, and the defend- 
ants moved for a new trial, because the court received improper 
evidence, and for error in law in the charge. From the judg- 
ment on the verdict the defendants appealed. 


McRae and Waddell for plaintiffs. 
Kerr for defendants. 
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Nasu, J. We are relieved from any consideration of the case 
growing out of the charge contained in the second count in the 
declaration. The case, as presented to us, 1s confined to the first 
count, for it is the error committed or alleged to be com- 
mitted by the presiding judge in considering the case, (362) 
under that count, to which our attention 1s directed. 

We think his Honor was correct in refusing to give the 
charge requested, and that he erred in the latter part of his 
instruction upon this point. The instruction requested assumed 
that the question was one purely and entirely of law, for it was 
“that the confidential relation existing between the defendant 
Mrs. Marsh and the witness, and the occasion for using the 
words, rebutted the implication of malice.” This instruction 
the court could not give, because it involved an inquiry of fact 
which it was the province of the jury alone to make. And we 
think his Honor, in instructing the jury “there was no evidence 
showing such an occasion for speaking the words, or such a re- 
lation between the witness and the defendant as would rebut 
the implication of malice,” erred, for the same reason, because 
in this case malice was a question of fact for the jury, which 
his Honor could not decide. He must have meant, in the latter 
part of this charge, that, although the mother of Sally Adcock 
had requested Mrs. Marsh to advise her daughters, that did not 
make her communieation a privileged one. In this there was 
error. We hold that it was a privileged communication, if 
made by Mrs. Marsh in good faith, and of the bona fides the 
jury were the exclusive judges, and it ought to have been left to 
them. The idea seems to have been that the communication 
was not a privileged one, because the defendant had no interest 
in the matter and stood in no relationship to the witness, but 
was, in every respect, a volunteer. In general, when words 
slanderous in themselves are uttered of another, whether writ- 
ten or verbal, the law implies malice. But there is a class of 
cases in which, although the words are actionable, yet from the 
relation in which the party publishing stands to the individual 
to whom they are published, or to the subject-matter, the 
idea of malice is rebutted and the words cease to ‘fur- (363) 
nish the foundation of an action. These are called privi- 
leged communications, that is, the party making them has, in 
law or in morals, the right to make them : ; but if he acted in bad 
faith and used his privilege as a cloak under which to cover his 
malice, the communication ceases to be a privileged one, and 
he must answer the consequences. And whenever, in an action 
for slander, the defense rests upon the question of express 
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malice on the part of the defendant, the jury are the sole triers. 
We have found no case exactly like this, but several in which 
the principles governing them were similar to those arising 
here. In W right v. W oodgale, 2 C. M. and R., 513, and also 
reported 1 mii T. and G., 12, Baron Parke observed: “The proper 
meaning of a privileg ced communication is only this: that the 
occasion on which the communication was made rebuts the in- 
ference priuna facie arising from a statement prejudicial to the 
character of the plaintiff. * The same eminent judge in Cock- 
aYyne wv. Hodgki isson, 5 Car. and P., 548, observes that “when- 
ever the writer of a hbel is acting under any duty, legal or 
moral, towards the person to whom he writes, his conmunica- 
tion is a privileged one”; and no action, says Mr. Stephens, will 
he for what is there written, unless the writer is actuated by 
malice. 2 Stephens N. P., 22, 25. So, in Story v. Challands, 
8 Car. aiid Pay., 234, it was ruled by the Court that a commu- 
nication by letter, made by a son-in-law to his mother-in-law, 
respecting her proposed marriage with the plaintiff and con- 
taining lmputations upon him, though volunteered, was privi- 
leged, from the moral obligation resting upon him to protect 
her from injury. Many other cases are cited by Mr. Stephens 
to the same purpose. Was the communication made by Mrs. 
Marsh to Sally Adcock a privileged one? She was not con- 

nected with her by any ties of consanguinity, nor had 
(364) she any personal interest in the matter; nor was it nec- 

essary in order to her protection that the duty she was 
discharging should have been a legal one. Was it a moral one? 
Can there be a doubt? What higher moral dutv than to warn 
the voung, to guard the innocent, to direct the unwary? The 
stepmother of Sally Adeock was believed by Mrs. Marsh to be 
an unpure woman, whether justly or not is not now the ques- 
tion; and, in compliance with the request of the departed 
mother, she inade the communication to the daughter. What 
more perilous situation could the child of her friend be placed 
in? Dailv exposed to the contaminating society of a woman 
Joose in her morals, whose position invested her with a com- 
manding influence over her, if the time and the occasion ever 
could come when, obeying the voice of duty, she was to warn 
the witness of her danger, it had come. Nor could the fact 
that the individual against whose society she was warned was 
her stepmother, change in the least the obligation of the de- 
fendant:; the danger to the safety of the witness was by the con- 
nection increased in a tenfold degree, and the obligation on the 
defendant increased in proportion. It will be recollected that, 
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in the preceding remarks, we do not, in the most remote man- 
ner, mean to be understood to say or intimate that there was 
just cause for the opinion which Mrs. Marsh entertained of 
Mrs. Adcock; it is not pretended. All we intend, all we mean, 
is that Mrs. Mars sh, holding, honestly, these opinions,ot Mrs. Ad- 
cock, was, by the law, aistiaed.: in making them known to Sally 
Adcock ; and that her communication, so made, was what is 
termed a privileged one. And we further hold that, without 
any request from the mother, she would, under the other circumn- 
stances, have beeu justified. When, however, a communication 
is shown to be a privileged one, as flowing from a legal or :noral 
obligation, the plaintiff may, if he can, prove that it was not 
image in pod faith, but from malice. If he sueeceed in 
doing so, it is stripped of the protection of the law and (365) 
ceases to be privileged. The rule was adopted for the 
protection of good morals, and must not be perverted to the 
purposes of vice. But it is the duty of the plaintiff to prove 
this malice by competent evidence, and it then becomes a ques- 
tion of fact for the jury. It is their prov lnee to sav whether 
the defendant, in making the communication, lias acted bona fide, 
intending honestly to discharge a duty, or whether he has acted 
maliciously, intending to do au injury to the plaintiff. Patter- 
SOLA: Tones, 1 aE. G. L., 305; Corkead xv. Iechards, 52 EL C. 
L., 568. Enough appears in the case to authorize the Court to 
treat the communication to the daughter as so far priv ileged as 
to leave the question of good or bad faith with which it was 
made to the jury, especially as the defendant had desired the 
witness to inform her father, that she might have the benefit of 
his advice. We think, therefore. it ought to have been put to 
the jury to say whether the words were spoken to the witness 
for the honest purpose of warning an innocent voung woman 
of the danger to her reputation and niorals from a longer inti- 
mate association with one whom the speaker believed to be a 
lewd woman, or for the malicious purpose of aspersing her 
character. Such ought to have been the instruction given to 
the jury. His Honor, however, charged that there was no erv- 
dence to rebut the malice implied in law by speaking of the 
words. In this we think he erred. If he meant, what the words 
imply, that there was no such evidence, he was manifestly 
wrong, for it existed in the relation in which the parties—the 
witness and the defendant—stood towards each other, as stated 
in the case. If he meant there was not sufficient evidence, then 
he erred in taking upon himself the decision of a matter of fact. 
Tt is further urged by the defendant that the court erred in 
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permitting evidence to go to the jury as to his circumstances. 
On this question we concur with his Honor. Such evidence has 
been repeatedly admitted in actions of tort, to influence 
(366) the damages to be given. In 2 Star. Ev., 496, it 1s laid 
down that, in an action for malicious prosecution, the 
plaintiff, with a view to vindictive damages, may give in eyv1- 
dence the length of time he was imprisoned, his situation in 
life, and his circumstances. He may also give in evidence the 
circumstances of the defendant. Bul. N. P., 13; 2 St. Ev., 252. 
The only case we can find to the contrary is that of James te. 
Biddington, 25 E. C. L., 553; 8 Car. and Pay., 589. There A/- 
derson, Baron, ruled out the testimony. He cites no authority 
for his'opinion, and admits it had often been received. The 
case, which was for criminal conversation, does not show what 
were the attendant circumstances. In such actions vindictive 
damages are not necessarily given; they are dependent on the 
circumstances attending the transaction. If the plaintiff, by 
his negligence, has contributed to his own dishonor; if he and 
his wife lived unhappily together and in other cases of a simuar 
character, he is not entitled to vindictive damages, and the evi- 
dence would not be admissible. Such may have been the case 
upon which we are commenting. Be that, however, as it may, 
we prefer the opinions previously given as more in accordance 
with justice and right reason. The object of the law in giving 
damages in actions of tort is to compensate the plaintiff for the 
injury he has sustained; and in giving vindictive damages to 
punish the defendant for his iniquitous conduct. In neither 
case ought justice to be lost sight of, and in neither case does 
the law contemplate or intend the ruin of the defendant. With- 
out a knowledge of his circumstances, the jury might give dam- 
ages against him utterly ruinous, and such, as against another 
of greater property, would not be felt. 
PER CURIAM. Judgment reversed, and venire de novo. 


Cited: Reeves v. Winn, 97 N. C., 249, 251: Johnson v. Allen, 
100 N. C., 189; Bowden v. Bailes, 101 N. C., 613; 8, . Hin- 
son, 103 N. C., 376; Hudnell +. Lumber Co., 183 N. C., 173. 
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(367) 
HENRIETTA HOWARD vy. ROBERT THOMPSON. 


A guardian of a lunatic may, by order of the County Court, rightfully 
sell the personal property of his ward for the payment of his 
debts, provided there be no fraud in the proceeding. 


AppEAL from the Superior Court of Law of Oranes, at a 
Special Term in December, 1847, Battle, J., presiding. 7 

This was an action of detinue. for seven slaves, to which the 
defendant pleaded the general issue and statute of limitations. 
It was tried at the Special Term of Orange County in De- 
cember last, when the plaintiff proved that she was entitled 
to the-slaves in-contreversy under the will of her father; that 
they were in the possession of the defendant and had been de- 
manded of him before the commencement of the suit. She then 
produced the records of the County Court of Orange, at No- 
vember Term, 1845, showing that she had been regularly de- 
clared a lunatic, and that one Thomas D. Oldham had been ap- 
pointed her guardian. The defendant claimed the slaves under 

a sale made by one oe Glass as the guardian of the plain- 
tiff in November, 1827. He then produced the records of the 
County Court of Orange, at August Term, 1826, showing that 
the plaintiff was then declared a lunatic and the ‘said Glass ap- 
pointed her guardian, and he also produced the records of 
August Term, 1827, upon which appeared the following order: 

“Ordered, that Stephen Glass, guardian, etc., have leave to 
sell Patience and her three children, the property of Ritta How- 
ard, his ward, for the purpose of paying debts.” 

He then introduced witnesses to show that Glass, the (868) 
guardian, sold the slaves mentioned in the order, at pub- 
lic sale in November, 1827, when one Richard Howard became 
the purchaser, and afterwards sold them to him; and that he 
had kept them and their increase ever since, claiming them as 
his own. ‘The fairness of the sale made by the ouardian was 
attempted to be impeached by the plaintiff, and testimony was 
introduced for that purpose, but it is unnecessary to state it, as 
the ease was decided upon another ground. The defendant con- 
tended that he acquired a good title to the slaves under the sale 
made by the plaintiff’s guardian, Glass, to Richard Howard 
and his purchase from Howard; but that, if his title had been 
originally defective, it was made good by so many vears of 
adverse possession. He also objected that the action could not 
be sustained in the name of the plaintiff alone, without joining 
her guardian or some person as next friend. 
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For the plaintiff it was insisted that the action was properly 
brought in her name, and that, if it were not so, the objection 
could not be taken upon the trial after a plea in bar; that the 
defendant had uot acquired any title under his purchase: (1) 
Because the County Court had no power to make an order for, 
the sale of the slaves. (2) That if it had, it was a special 
authority, which must be strictly pursued, by the court’s ascer- 
taining the debts for which the sale was to be made, which it 
was contended had not been done in this case. 

The court charged the jury that the County Court had no 
power to make the order in question, because it had not pur- 
sued the special authority conferred upon it, and that the de- 
fendaut had, therefcre, acquired no title to the slaves under his 
purchase from the vendee of the guardian; that the statute of 
limitations had no operation, because the plaintiff was a luna- 

tic during the whole time of the defendant’s possession, 
(369) and that the action could be sustained in the name of 

the plaintiff alone. Under this charge the plaintiff had 
a verdict and judgment, and the defendant appealed. 


No counsel for defendant. 
Waddell and Norwood for plaintiff. 


Barrie, J. When this case was on trial before me while pre- 
siding in the court below, the main objection to the title set up 
by the defendant, under the sale made by the plaintifi’s first 
enardian, Glass, was that the authority conferred upon the 
county courts by the acts of 1784 and 1801 (1 Rev. St., ch. 57, 
secs. 1 and 2) was a special one, which must be strictly pursued, 
and that the County Court of Orange, in making the order in 
question, had exceeded the authority with which it was invested; 
and that, therefore, the order and all the proceedings under it 
were vold. In support of this position the counsel for the plain- 
tiff cited and relied upon Leary v. Fletcher, 23 N. C., 259, in 
which it was held that the County Court, in proceeding under 
the act of 1789 (1 Rev. St., ch. 63, see. 11), authorizing an 
order to issue to a guardian, empowering him to sell the prop- 
erty of his ward fer paynient of the debts of the ward, must 
first ascertain that there are debts due by the ward which render 
the sale of the property expedient; and that the court must also 
select the part or parts of his property which can be disposed of 
with least injury to the ward, and that, therefore, an order in 
the following words: “Ordered, that A. W., the guardian, have 
leave to sell as much of the lands of S. M.. deceased, as will 
satisfy the debts against said deceased’s estate,” is unauthorized 
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and void, and a purchaser of the land under a sale made by the 
guardian in pursuance of such order acquires no title. The 
difference between the general power of the county courts, 

acting qguoad hoc as courts of chancery, by virtue of the (370) 
authority conferred upon them by the General Assembly, 

in ordering the sale of the real estates of wards by their guard- 
ians, and their power in ordering the sale of personal property, 
was not distinctly presented to the court in the reply of the 
defendant’s counsel, nor was the case, Harris v. Richardson, 15 
NCL 279. brought to its notice. Upon seeing the latter case, 
and considering the principles upon which it was decided, I 
am satisfied that I erred in my charge to the jury upon the 
question now under consideration. 

The facts of that case were that certain slaves had been sold 
by the guardian of the plaintiff, Susan Harris, under an order 
of the County Court, made upon his petition, which set forth 
that his ward had no other property than the said slaves, and 
that they were all expensive to her. The defendant claimed 
under a sale made by the guardian, and the plaintiff obtained 
a verdict and judgment in the court below. But this Court 
reversed the judgment and granted a new trial, holding that a 
guardian appointed by the Court of Chancery might, by order 
of the court, rightfully sell the personal property of his ward; 
and that the act of 1762, 1 Rev. St., ch. 54, confers the same 
power on the county courts, so that a guardian appointed by 
the latter might, under a similar order, also sell the personal 
estate of his ward. The act of 1801, above referred to, gives to 
the county courts the power to appoint guardians of lunatics 
and idiots, and invests the guardians so appointed with “the 
same powers to all intents, constructions and purposes” as have 
been conferred upon guardians of orphans, appointed by the 
county courts by virtue of the act of 1762. Tt follows from this 
that Harris v. Richardson, supra, is a direct authority in favor 
of the order and sale, under which the defendant claims; and 
we hold that if the sale was made fairly and in good faith by his 
vendor, he acquired by it a good title to the slaves now 
sued for. We think ‘it proper, however, to repeat the (371) 
remarks made by the Court in the case just referred to, 
that “such sales are so unusual, the occasions which wonld jus- 
tify them are so rare, the dangers of imposition on the court by 
misrepresentations of the guardian and of corrupt combinations 
between him and the ostensible purchasers so obvious, that the 
vigilance of courts and jurors should be extended in detecting 
any fraud which may infect the proceeding.” 

Per Courtam. Judgment reversed, and a ventre de novo. 
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Where there are two or more parties defendants in an action of 
trover, an appeal by less than the whole number of parties can- 
not be supported. although they pleaded severally. If the verdict 
is against all. the judgment must necessarily be against all for 
the whole sum found in damages. 


Appear from the Superior Court of Law of GtILrorp, at 
Fall Term, 1847, Parley, J., presiding. 
(372) This was an action of trover brought by the plaintiffs 
against James M. Patterson and three other defendants, 
to recover damages for the conversion by them of several slaves. 
The defendant pleaded severally the general issue, not guilty, 
and upon the trial of the issues in the Superior Court of Law, 
at Guilford, on the Spring Circuit of 1848, the jury found the 
defendants “severally guilty,” and assessed the plaintiffs’ dam- 
ages to $2,048.60, and judgment was rendered that the plaintiffs 
recover, etc. From this judgment the defendant Patterson, 
alone, appealed to the Superior Court, where the counsel for 
the plaintiff moved to dismiss the appeal for the reason that 
the other defendants had not joined in it. 


Kerr and Iredell for plaintiffs. 
Waddell and J. T. AMforehead for defendants. 


Battie, J. Upon the direct authority of Hicks +. Gilliam, 
15 N. C., 217, and Dunns v. Jones, 20 N. C., 291, and for the 
reasons therein given, which it is unnecessary for us to repeat, 
we are bound to allow the motion made bv the plaintiffs’ coun- 
sel, and to dismiss the defendants’ appeal. Tt is true that the 
defendants, in the court below, pleaded severally not guilty, and 
the jury found them severally guilty, vet the damages assessed 
were for one entire sum against all, as they ought i have been 
(Sir John Haydan’s case. 11 Coke, 5; Lawfield 2 . Brancroft, 
Strange, 910), and the judgment thereon was, of course, & joint 
one against all. or can the cases of Sires ic Caawthorn, 20 
N. C., 640, and S. «. Justices, 24 N. C., 480, eited for the de- 
fendant, help him. Both those cases fully recognize the author- 
ity of Hichs v. Gilliam and Dunns v. Jones, and are 

(373) decided upon principles not applicable to them nor to this 
ease, The motion to dismiss the appeal from this Court, 

in Stiner v. Cawthorn, supra, was refused upon the ground that 
though there were other defendants in the County “Court, vet, 
as no motion was made to dismiss Cawthorn’s appeal from the 
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Superior Court, and that court did, in fact, entertain jurisdic- 
tion of the case, and gave judgment against him alone, his 
appeal to the Supreme Court was proper, and could not be 
dismissed from that court. The other case of S.v. The Justices 
was put upon the intelligible and proper ground that the suit 
against the justices was not against them as several pe?sons, act- 
ing as individuals, but as a corporate body, acting through the 
medium of a majority of its members. The judgment was 
therefore against them in the same capacity, and an appeal 
from it by a majority was in effect an appeal by the whole body. 
Per Cretan. | - The appeal dismissed. 


Cited: Jackson v. Hampton, 32 N. C., 604; Kelly ev. Muse, 
B35 Cy 183: 


(374) 


DEN ON DeMIsSE oF TIIOMAS G. WATIKINS er AL. v. 
ANDREW FLORA. 


1. A testator devised certain lands to his wife during her widowhood. 
and after her marriage or death to his wife’s heirs by con- 
sanguinity. with the exception of one sister, Elizabeth. The wife 
was pregnant at the time of making the will. though unknown 
to the testator. Afterwards this child was born, and died in the 
lifetime of its mother. The mother then died. leaving brothers 
and sisters. her only heirs: Held, that on the birth of the child 
the remainder yested in him, te the exclusion of the brothers and 
sisters of the wife, and on his death vested in his heirs at law. 


12 


. The construction of a will must be upon the will itself, and cannot 
be controlled by parol proof of an intention as to particular per- 
sons to take under the devise. for in effect that would be to make 
the will by parol; though the construction may be aided by evi- 
denee of the state of the family. 

3. A devise to one person cannot be color of title to another claiming 

ndversely fo the devisee. 


Aprrat. from the Superior Court of Law of Currtrtck, at 
Fall Term, 1847, Dick, J., presiding. 

Henry Bright was seized in fee of the premises in the deela- 
ration described, and on 15 April, 1836, he made his will, and 
therein devised and bequeathed as follows: 

He directed a tract of land and three slaves to be sold and the 
proceeds to be applied to the payment of his debts, and the 
surplus, if any, he gave to his wife, Polly. The will then pro- 
ceeds thus: “I lend the tract of land I now live on,” being that 
in dispute, “unto my wife during the time she remains my 
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widow. I also lend negro woman Chary and child, Pleasant, 
Major, Svlwester, Ann, and Amanda, to my wife, Polly, as long 

as she lives my widow. I lend the use and benefit of all 
(375) my stock of every denomination, all the produce of every 

kind, all the household and kitchen furniture, and farin- 
ing utensils of every description to my said wife as long as she 
remains my widow. Immediately after the marriage of my 
widow, or directly after the death ‘of my wife, Polly, I give e and 
bequeath all the before-mentioned estates, w ithin doors and with- 
out, to my loving wife Polly’s heirs by consanguinity, with the 
exception of Elizabeth McPherson, and I give and bequeath to 
her $1. I appoint my wife, Polly, whole and sole executrix of 
this my will.” 

The testator died on 15 May, 1836, and his will was proved 
on the fourth Monday of that month, and his wife then entered 
her dissent to it. The testator or his wife had no issue born at 
the making of the will, but she was at the time pregnant. In 
August, 1836, the widow intermarried with the defendant, 
Flora, and she was afterwards delivered of the child of which 
she was pregnant in the testator’s hfetime; and the child lived 
about six months and died. At that time the defendant was in 
possession of the land, and dower was allotted to his wife in 
one-third of it, which he claimed in her right. The defendant 
afterwards made a parol contract for the purchase of the rever- 
sion of the third allotted for the dower, and of the other two- 
thirds in possession in fee, from Narcissa Halstead, and Rachel, 
Solomon and Robert Charlton. They were, together with said 
Elizabeth McPherson, the brothers and sisters of the testator’s 
wife, and were living at the making of the will, the death of 
the testator, and the marriage of his widow. Under those titles 
and a deed from Solomon Charlton for his share of the prem- 
ises, executed about two vears before the suit, the defendant held 
the premises for about ten years before the commencement of 
the action, claiming in right of his wife, or under her brothers 

and sisters for himself. Mrs. Flora died shortly before 
(376) this suit; and the lessors of the plaintiff are the heirs at 

law of the testator and of the posthumous child er parte 
pater. 

On the trial the foregoing facts were agreed by the parties. 
Then the counsel for the defendant offered furthermore to prove 
by witnesses that the testator, at the time of making his will, 
was ignorant of the pregnancy of his wife, and that it was his 
intention, bv his will, to give the premises to the said brothers 
and sisters of his wife (except Elizabeth McPherson) after the 
death or marriage of his said wife. But the court rejected the 
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evidence, and upon the facts stated was of opinion with the 
plaintiff, and a verdict and judgment were rendered accord- 
ingly, and the detendant appealed. 


Heath and J. H. Bryan for plaintiffs. 
Iredell for defendant. 


Rerrrx, C. J. A title at law cannot be set up for the after- 
born child, under the act of 1808, in favor of children born 
after the making of their parent’s will. For, if the child took 
by the will, 1t was provided for by the father, and the case would 
not be within the act; and if the child did not take under the 
devise, but the mother and her brothers and sisters took the 
whole property, then the proceedings were not had which the 
act prescribes for vesting the seizin in the child. 

Upon the construction of the will it is contended for the 
defendant, either that the testator’s widow took the fee or that 
it was limited over in remainder, upon the death or marriage 
of the wife, to her brothers and sisters, except Mrs. McPherson. 
That depends upon the operation of the words, “my wife’s heirs 
by consanguinity.” We do not think they gave the inheritance 
to the wife. It is plain, from the testator’s giving everything 
he had to his wife and her blood, that he did not intend his 
estate to go to his own family, as such. Then, as he gives the 
property over, upon the marriage of his wife, as well as 
upon her death, to her heirs by consanguinity, there (3877) 
would seem to be a pretty strong inference that the tes- 
tator did not mean those persons to take in the quality of his 
wife’s heirs, that is, by succession after his death; because then. 
upon the marriage of the wife, the whole property would go to 
the testator’s own heirs and next of kin, for the interval between 
the wife’s marriage and death. Perhaps that of itself would 
not be sufficient to prevent the application of the rule in Shel- 
ley’s case to this devise. But when to those considerations is 
added this other, that the testator expressly excepts from the 
wife’s heirs to whom the limitation is made, a certain sister of 
the wife, one cannot be mistaken in saying that the words were 
not used as words of limitation of an estate to the wife, but as 
words of purchase, denoting who were to take in remainder 
after the wife; for by the exception it 1s manifest that the sister 
was understood by the testator to be within the general terms 
of description, and that she might take but for the exception. 
Tf she did take, it would be as one of the wife’s heirs, and others 
in equal degree must, in like manner, come in under the same 
words. But by excluding that sister, and leaving the others in 
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equal degree to take, the testator shows that he did not mean 
them to take as heirs by descent from his wife, since the course 
of descent cannot thus be altered by admitting some and exclud- 
ing other heirs. The wife’s estate, therefore, was only that 
expressly limited to her during life or widowhood, and the heirs 
took by purchase in remainder. 

Then the question is, Who did take as purchasers under those 
words? There are no other persons who can set up a claim but 
the after-born child, and the other brothers and sister ot the 
wife, besides Mrs. McPherson. Here it may be remarked that 
the construction must be upon the will itself and cannot be con- 
trolled by parol proof of an intention as to the particular per- 
sons to take under the devise, for i in effect that would be to inake 

the will by parol. The question is not the abstract one, 
(378) what the testator intended, but what was his meaning by 

the words used by him. The evidence as to the inten- 
tion was therefore properly excluded. On the other hand, it 
has been decided that the construction may be aided by evidence 
of the state of the family. Gibbons +. Dunn, 18 NX. C., 446. 
Hence, it was competent to prove that the wife was only preg- 
nant at the making ef the will, and perhaps, that the testator 
did not know of it. But we do not look into the latter point, 
because, for the reasons that will presently appear, in our opin- 
ion, his ignorance of the fact could not affect the devise; and, 
therefore, the exclusion of that evidence was of no consequence, 

Between the two sets of claimants, the wife's after-born child 
and her brothers and sisters, the opinion of the Court is for the 
former. The testator uses words, “niy wife’s heirs by consan- 
gninity,” which embrace the child as well, in case it was out of 
the way, as they do the brothers and sisters. The child being in 
rentre walris, was in rerum natura capable of tak king by de- 
scent, and also by purchase mider the deseripticn of ‘ child” or 
“heir” of another. Doe v. Clark. 2 H. BL, 399; Walls v. Hodg- 
son, 2 Atk, 117; Thelluson v. Woodford, 4 Ves., 227. Then, 
what is to exclude the child? [t 1s to be remembered that who- 
ever takes does so as purchaser; and that, as by the marriage of 
the wife the remainder would fall into possession during her 
lite, the person who takes does not take as being the heir abso- 
lutely of the wife, but only as her heir apparent or presumptive. 
The brothers and sisters claim as filling the latter character, 
while the child was undoubtedly heir apparent. It is asked 
again, What is to exclude it? Tf the testator knew that it was in 
og matris, the defendant gives upethe argument. But it is 
insisted that he did not know it; and the presumption is very 
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cogent on the face of the will that he did not, and it is thence 
inferred that the testator could not mean the child to take, and 
that he did mean the brothers and sisters to do so, as 
heirs presumptive. There can be but little doubt, we 
think, that the testator expected the brothers and sisters 
to take, as he then naturally looked upon them as the wife’s 
nearest relations, and the exclusion of one of them shows that 
they were in his view. But that is not the whole inquiry. We 
are to consider not only whether he intended those persons 
might or should take, but whether they, and no one else, should. 
How can those broad words, ‘ ‘my wife’s heirs,” be narrowed 
down to three or four particular persons, though those persons 
mav have been in the testator’s contemplation? The argument 
for the defendant is founded on the state of the testator’s knowl- 
edge at the time he used this language; and thence is deduced 
his expectation, and thence, again, his intention, on this sub- 
ject. The pesition is that he meant the brothers and sisters, 
because he knew them. Tt would follow that he could only 
mean those brothers and sisters whom he did know. But sup- 
pose the words had been “my wife’s brothers and sisters,” and 
there had been one of whom the testator had no knowledge, ir 
would be impossible to exclude one that came so expressly within 
the description. Again, as these brothers and sisters say that 
they take under the deseription of the “‘wife’s heirs,” for the 
same reason another brother or sister, though unknown to the 
testator, must also take under the same description. Suppose, 
further, that after the making of the will all the brothers and 
sisters had died im the lifetime of the testator, leaving children. 
The devise would certainly not fail, but those children would 
come in, as answering the description, when the will took effect 
and vested the estate. The gift is not to particular persons, as 
the sole objects of the testator’s bounty, but to a class of per- 
sons; and whoever came within it when the will took effect and 
the estate vested take under it, and none others. So the child 
of the wife took under this description, because, though un- 
known to the testator, it alone answered the description, 

for it was in being when the will was made, and when (380) 
the testator died and the wife married, and was heir ap- 

parent; and thereby the brothers and sisters ceased to be heirs 
presumptive. The exclusion of one of the sisters, though sufli- 
cient to show that if the brothers and other sisters took at all, 
they were to take as purchasers, does not prove that they were 
to take at all events, to the exclusion of all others. Whenever 
they should take, as being the heirs presumptive of the wife, 
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Mrs. McPherson, though in equal degree, should not take. 
But it would still be a question between those brothers and sis- 
ters and a child of the wife, then in ventre matris, which most 
nearly answered the description of “heir of the wife,” and cer- 
tainly the latter did, as being her heir apparent. 

The lessors of the plaintiff are therefore entitled to the prem- 
ises as heirs of the after-born child, who took the fee. The de- 
fendant’s possession was without color of title, and therefore is 
not a bar to the right of entry. He took a deed from only one 
of his vendors, and that only two years before the suit. If, 
indeed, they had color of title, then the defendant’s possession 
under them would have been sufficient. But, as was intimated 
in Montgomery vr. Wynns, 20 N. C., 667, we think the will can- 
not be color of title to the brothers and sisters, however doubt- 
ful the construction, for it is impossible that a devise to one 
person can be color of title to another claiming adversely to the 
devise. 

Per CuRIAM. Judgment afiirmed. 


Cited: Flora v. Wilson, 85 N. C., 343. 


(381) 


THE STATE To THE USE or CHARLES BALDWIN y. ASA 
JOIINSTON ET At. 


Where an administrator dies without having finally administered the 
estate of his intestate. an action will not lie by one of the next 
of kin for his share of the estate against his administrator, but 
Inust be brought by the administrator de bonis non of the origi- 
nal intestate, 


AppEAL from the Superior Court of Law of Wasutxerton, 
at Spring Term, 1848, Settle, J., presiding. 

James Baldwin died in the vear —— intestate, without issue, 
leaving a widow and one brother, the relator, who were entitled 
to his personal property. Letters of administration were duly 
granted to James Bennett, who entered into bond, with the de- 
fendants as his sureties. The personal estate of Baldwin was 
large, and the administrator possessed himself of it, and after 
paving the debts of his intestate, and the widow her third, had 
in his hands a considerable sum unadministered. Bennett died, 
and this action 1s brought on the administration bond, by the 
brother, the relator, to recover the money so remaining in the 
hands of the administrator. 
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His Honor was of opinion that the relator could not main- 
tain the action, but that it ought to have been brought by the 
adininistrator de bonis non. In submission to this opinion the 
plaintiff took a nonsuit, and, a motion for a new trial being 
refused, appealed to this Court. 


Heath for plaintiff. 
fredell for defendants. 


Nasu, J. We see no reason to doubt the correctness of the 
judgment appealed from. Upon the estate of every in- 
testate there must be an administration, in order to its (382) 
due and proper settlement. The administrator is the 
personal representative of the deceased, and upon him devolves 
the duty and responsibility of collecting the assets and paying 
the debts and making distribution. He alone is recognized as 
legally entitled to the assets, and to him must the creditors and 
next of kin look. If he dies before these ends are attained, an 
administrator de bonis non must be appointed, and to him the 
like rights, duties and responsibilities attach; and so on, as 
often as the representative dies without closing his administra- 
tion, and the action at law to collect the unadministered assets 
must be brought in the name of the administrator de bonis non, 
and not in that of the next of kin. Taylor v. Brooks, 20 N. C., 
273, 

We agree with his Honor, that the relator cannot maintain 
this action. 

Per CrriaM. Judgment affirmed. 


Cited: 8S. v. Baldwin, 38 N. C., 112; 8. «. Moore, rb., 162; 
Duke v. Ferebee, 52 N. C., 11; Latta v. Russ, 53 N. C., 118; 
Goodman uv. Goodman, 72 N. C., 509; Ham rv. Kornegay, 85 
N.C, 121. 


(383) 
JONATHAN B. CAPEHART vy. A. H. JONES. EXectror, Etc. 


A contracted with B, a fisherman, that he would pay him so much 
per annum. for a certain number of years for the offal of the 
fishery. and then it was stipulated that A should have the offal 
as long as the fishery was-continued: Held. that by no proper 
construction of this contract could A be entitled. after the expi- 
ration of the said period and after the death of B and the sale 
of the premises for division. to demand damages for the non- 
delivery of the offal. 
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Appear from the Supertor Court of Law of BExrie, at Spring 
Term, 1848, Settle, J., presiding. 

This was an action of covenant upon the following instru- 
Inent, tO Wit: 


We. Wilham Bryan and Ilenry L. Wilhams, fishing under 
the firm of Bryan & Williains, and Jonathan B. Capehart, have 
made the following bargain, viz.: The said Capehart agrees to 
give the said Brvan & Wilhams 8300 for the offal from their 
fishery at the head of the Albemarle Sound, pavable as follows, 
viz.: $100 on 1 January, 1834, and $100 on 1 January, 1835, and 
$100 on 1 January, 1836, provided the said Bryan & Williams 
have the fishery fished every year, and catch 500 barrels of fish, 
a fishing season; but should they fail to catch 500 barrels ot 
fish, then the said Capehart is only to pay for the offal in pro- 
portion; and should they fail to fish previous to the last pay- 
ment, then the said Capehart i 1s not to pay anv more. In wit- 
ness whereof we have affixed our hands and seals, this 9 August, 

1831. It is further understood the said Capehart, his 
(384) heirs and assigns, are to have the offal of the said fishery 
as long as it is fished. 


Witness: : (SEAL. ) 
L. S. Wezps to Hexry L. Winrrams, (Srar.) 
Williams’ Seal J. B. Capen arr, (SEAL. ) 


and to Capehart’s Seal. 
A. Oxty to do. 


The breach of the covenant assigned by the plaintiff was the 
failure of the defendant’s testator, Williams, to permit him to 
take the offal from the fishery mentioned in the instrument, 
during 1846. The defendant pleaded the general issue and con- 
ditions performed and not broken. 

The jury, under the charge of the court, rendered a verdict 
for the plaintiff, and from the judgment thereon the defendant 
appealed. 

Upon the trial some testimony was given in relation to the 
execution of the instrument, but it 1s unnecessary to state it, 
as the opinion of the Court is confined to the question arising 
upcn the construction of the covenant. It was proved that 
Bryan & Williams carried on the business of fishing every year, 
from the time when their contract with the plaintiff was en- 
tered into until the death of Bryan in 1843, and that the plain- 
tiff paid the $300, as agreed upon, and took the offal from the 
fishery up to that time: After the death of Bryan the land and 
fishery were sold under a decree of the Court of Equity for 
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Bertie County, upon the petition of the said Bryan’s heirs and 
Williains, when it was purchased by one Abraham Riddick, 
who subsequently sold to Kader Biggs. Tt was proved, further, 
that the fishery was kept up and the fishing business carried on 
during 1845, by Williams & Riddick, and that Wilhams recog- 
nized the right of the plaintiff to the offal during that year. 
But Biggs teok possession of the land and fishery, and carricd 
ou the Coe of fishing himself, during 1846, and re- 

fused to let the plaintiff have the offal ‘of that season, (385) 
for which he brought this action against Williams, 
which, upon his death in the fall of 1846, was revived against 
his executor. 

The defendant’s counsel contended that, according to the 
proper construction of the contract, the plaintiff was entitled 
to have the offal of the fisherv only so long as it was fished by 
Bryan & Williams, but the presiding judge was of a different 
opinion, and, under his instructions to the jury, the plaintiff 
obtained a verdict for the value of the offal during 1846. 


P. H. Winston, Jr., for plaintiff. 
WV. A. Smeth for defendant. 


Barrie, J. The construction placed upon the covenant in 
question by the presiding judge makes it operate so unequally 
upon the different parties, and produces effects so disastrous to 
the estate of one of them, that nothing but the plainest language 
in the instrument could induce us to adopt it. According to 
that construction, the plaintiff will be entitled to recover dam- 
ages from the defendant duri ing an indefinite number of years, 
for not permitting him to have the offal from the fishery, men- 
tioned in the covenant, while it shall be fished, although it may 
become the property of another person, and the estate of the 
defendant’s testator may have no interest in it and derive no 
profit from it. Surely, the parties to the contract, supposing 
them to be men of ordinary understanding, never contemplated 
such a result; and we think that their contract, when fairly 
ae i oe does not lead to it. The covenant was executed on 
9 August, 1831, and stipulates that for the sum of $300, payable 
by three equal annual installments, commencing 1 January, 
1834, the plaintiff shall have all the offal from the fisheries of 
Bryan and the defendant’s testator, provided they catch 
as many as 500 barrels of fish per annum; but if they (386) 
catch less than that number, then the plaintiff is to pay 
only in proportion; and, if they fail to fish previous to the last 
payment, then he is to pay no more. So far, the contract seems 
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plain, and to be nothing more than a purchase by the plaintiff, 
at an agreed price and upon certain specified terms, of all the 
offal from the fishery of the other parties up to the close of 
1836. And there the contract seems at the time to have ended, 
for the attestation clause immediately follows. But after that 
is added the clause under which the plaintiff claims to recover 
in this action. It states that, “It is further understood the said 
Capehart is to have the offal of the said fishery as long as it 1s 
fished.” Fished by whom? Certainly by ‘the owners of the 
fisherv who are contracting to let the plaintiff have the offal. 
That is the natural construction, and it is the only reasonable 
and fair one; for if the construction contended for by the plain- 
tiff be adopted, it will have the extraordinary effect, in the 
events which have happened, of giving him something like a 
perpetual annuity of the vearly value of the offal out of the 
estate of the defendant’s testator. We think that the contract 
terminated, at the latest, when Bryan & Williams ceased to be 
the owners of the fishery, and that the recognition of it by Wil 
lams, while he and Riddick were fishing in 1845, was founded 
in a clear mistake of its true meaning and intent. 
PER OURIAM. Judgment reversed. 


(387) 
JOHN A. McLEOD vy. JOHN OATES. 


An action of replevin will not lie, either at the common law or under 
our statute, against an officer who seizes property by virtue of 
an execution. 


AppraL from the Superior Court of Law of Moors, at Spring 
Term, 1848, Bailey, J., presiding. 

This is an action of replevin for a slave named Ephrain. 
The defendant entered into bond according to the statute, with 
condition to perform the final judgment, and pleaded non cept. 
and also avowed the taking under a fierz facias, issued- bv a 
justice of the peace on a judgment obtained by J. B. K. against 
Neil MeLeod for $51, with interest, ete., which was delivered 
to the defendant, he being a constable, ete., and that by virtue 
thereof the defendant on, ete., seized the slave as the proper 
goods and chattels of the said Neil, and then in the possession 
of the said Neil, to satisfy, ete. Whereupon he prayed judg- 
ment, ete. The plaintiff pleaded that the slave was his prop- 
erty and not that of Neil McLeod. 
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On the trial evidence was given for the plaintiff that on 30 
August, 1839, Neil McLeod conveyed the negro to the plaintiff 
by deed, which purported to be made in consideration of $600 
then paid. AMluch evidence was given, tending on the part of 
the plaintiff to show that Neil McLeod, who was the plaintiff’s 
father, owed him $600 for money paid or agreed to be paid for 
him before or at the time of the conveyance, and tending on the 
part of the defendant to establish that the conveyance was vol- 
untary or nearly so, and was intended to defraud the father’s 
creditors; on which several questions were made bv 
the parties. But as the opmion of the Court does not (388) 
proceed upon that part of the case, it is unnecessary to 
state the points or the facts particularly, further than to say 
that, after the execution of the bill of sale to the plaintiff, his 
father continued in possession of the negro, and he was in pos- 
session of him on 2 August, 1844, when the defendant took him 
under the execution mentioned in the avowry. 

The counsel for the defendant insisted, first, that the con- 
veyance to the plaintiff was fraudulent and void as against cred- 
itors; and, secondly, that the plaintiff could not maintain this 
action of replevin against him. The court left the question of 
the consideration to the jury, with directions that if they found 
that the plaintiff had paid or agreed to pay money for his father 
to the full value of the slave, the conveyance to him was not 
fraudulent, but vahd in law; and that if the plaintiff had, at 
the time of the taking by the defendant, the right to the imme- 
diate possession of the slave, then he was entitled to recover in 
the action. The jury found for the plaintiff, and assessed the 
value of the slave at $600 and the damages at $178; and there 
was judgment accordingly for the value, to be discharged, etc., 
and for $356 damages, being double the amount assessed by the 
jury; and the defendant appealed. 


D. Reid and Mendenhall for plaintiff. 
Kelly for defendant. 


Rerrin, C. J. Upon the question of fraud we think it only 
necessary to remark that it seems singular that it should have 
been left to the jury, without laying the proper stress on the 
long-continued possession of the father after making the deed, 
as a circumstance tending to show that the conveyance was upon 
a secret trust for the father, and especially as being deceptive 
to creditors by keeping up a false credit for the father. 

But although the possession is not further adverted to as (389) 
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an element of fraud, avoiding the plaintiff’s title, yet it is ma- 
terial, perhaps, on the other point made at the trial, as to the 
plaintiff’ s right to bring replevin. 

The old authorities all agree that goods taken in execution 
from a court of record are not repleviable. Com. Dig., Re- 
plevin, D. Indeed, the sheriff subjects himself to an attach- 
ment by making replevin of them. Bul. N. P., 53. The same 
law holds of warrants of distress on convictions and process of 
execution on judgments given by magistrates having jurisdic- 
tion. ftex v. Monkhead, 3 Str., 1184; “Wilson ev. Miller, 1 Brod. 
and Bing., 57. The reasons for this are of that imperative 
nature that make the rule indispensable to the administration of 
the law. Execution has been called the end of the law. But 
it will be only the beginning, and there would be no end of the 
law, if after a person has established his right bv judgment the 
defendant’s effects may be rescued from the execution at his will 
by suing out a writ of replevin. No case is found in England 
of replevin maintained by any person for goods taken by virtue 
of an execution against the plaintiff in replevin or any other 
person. In New York it was held, in Thompson v. Button, 14 
John., 84, that goods of A. taken out of the possession of A. 
upon execution against the property of B. may be replevied at 
the suit of A., but no authority was cited for the position, and 
the decision put expressly on the ground that by taking goods 
out of the possession of one person, upon execution against an- 
other, the officer undertakes to show that they were the prop- 
erty of the defendant in the execution; and the Court explicitly 
states the general principle that goods taken in execution are 
in custodia legis, and “it would be repugnant to sound prin- 
ciples to permit them to be taken out of such custody when the 
otieer found them in and took them out of the possession of 

the defendant in execution.” It is true that a contrary 
(390) rule is laid down by one of the judges in Clark v. Shrin- 

ner, 20 John., 465, who held the broad doctrine that the 
principle only applied between the officer and the defendant in 
execution, and that a third person might replevy en his right 
of property, although the seizure was made while the thing was 
in the debtor’s possession, provided only the plaintiff in re- 
plevin had the right to take possession when the officer took it. 
That opinion was then extrajudicial, as the case was that the 
officer took the things from the possession of the plaintiff’s 
servant while emploved in his master’s business, upon an execu- 
tion against the servant. Therefore, the actual possession, in a 
legal sense, was in the master and not the servant; and the for- 
mer might have had trespass as well as trover for the taking, 
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and on that ground the majority of the judges rested their deci- 
sion. Subsequently, indeed, the broader doctrine ¢ gained favor, 
and in the case of Dunham v. Wicks, 3 Wend., 280, it was held 
by the Supreme Court that every person having the property in 
goods and the right to reduce them to possession may have the 
action against an officer who takes them by execution out of 
the actual possession of the defendant in execution, notwith- 
standing an express recognition of the contrary doctrine by the 
saine Court just one year before, in Judd v. For, 9 Cow en, 259. 
It may, therefore, we suppose, be considered settled in that 
State. The extension of this action to the case where one man’s 
goods are taken upon execution against another, prevails also in 
Massachusetts, but upon much more legitimate grounds than 
those on which it has been placed in New York. By a statute 
of 1789 it was there enacted, when any goods of the value of 
more than $20, which are attached on mesne process or taken in 
execution, are claimed by any person other than the defendant 
in the suit in which they are so taken or attached, such owner 
or other person inay cause them to be replevied. It may 

be remarked that the very passing of that act 1s incon- (391) 
sistent with the idea that the common law gave the action 

in such cases; and Chief Justice Parsons lays it down clearly 
that it did not. J/sley +. Stubbs, 5 Mass., 280. But after the 
act the courts in Massachusetts were obliged to sustain the 
action, for, although the Chief Justice could not help remark- 
ing, the alteration of the common law had been productive of 
much practical inconvenience, yet it rested with the Legislature 
to decide whether the common law should or should not be re- 
stored. With this declaration of the opinion and experience of 
a judge so learned and wise before us, there onght to be little 
inclination to depart from the common law further than com- 
peed by legislative authority. Accordingly, in tlis State it 
was held that the action of replevin would only he by ine eom- 
mon law for a taking of goods from the possession of the plain- 
tiff, and not upon a finding, though the owner was entitled to 
the immediate possession. Cummings vr. McGill. 4 N. C., 535. 
Therefore, at common law we should hold that this action would 
not lie, both because the goods when taken were not legally in 
the possession of the plaintiff, but actually in that of lis father, 
not as his son’s servant, and because the taking was by virtue of 
an execution against the property of the possessor. 

It is contended, however, for the plaintiff that the common 
law is altered here also by statute, as respects slaves, and that 
he is now entitled to the action. The act is that of 1828. Rev. 
St., ch. 101, and enacts that writs of replevin for slaves shall 
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be held and deemed to be sustainable against persons in posses- 
sion of such slaves in all cases where actions of detinue or trover 
are proper: Provided, the plaintiff shall make oath that he had 
been in the lawful possession of the slaves within two years 
preceding the issuing of the writ, and that he has been deprived 
of such possession without his permission or consent. Then 
follow various provisions with respect to the plaintiff's 
(392) giving bond for the return of the slave, and for the de- 
fendant’s giving bond for the performance of the judg- 
ment, 1f he chooses to keep possession during the suit. It is 
then enacted that in case the plaintiff recover, the jury shall 
assess the value of the slave sal the damages for the taking and 
detention, and that there shall be judgment for the value (to be 
discharged by the surrender of the slave when kept by the de- 
fendant) and for double the damages assessed; and when not 
kept by the defendant, then for the double damages and costs; 
and when the possession is delivered to the plaintiff, and the 
verdict is for the defendant, that then the damages sustained 
by the defendant from being deprived of his property shall be 
assessed and judgment rendered therefor and the costs against 
the plaintiff and his sureties. Such are the provisions of the 
act; and the argument is that detinue or trover would be proper 
here, and, therefore, replevin will lie. The eonclusion is not 
exactly logical, for in coming to it one loses sight of the pro- 
viso. That restrains the generality of the enacting clause and 
by a necessary construction gives the action only when detinue 
or trover would lie for such an owner of a slave as had been in 
lawful possession within two years before suit, and had been de- 
prived of such possession without his consent. The action is 
still founded on an injury done to the possessor of a slave, 
though that injury need not be by “taking” out of the owner’s 
actual possession, but may be by finding or enticement and then 
keeping the slave from him. Tt might, therefore, be well ques- 
tioned whether the plaintiff might not have been barred of his 
action, upon the ground that his father, and not he, had the 
possession independent of the authority under which the de- 
fendant acted. But however that may be—and it 1s not neces- 
sarv here to sav—the Court is clearly of opinion that it cannot 
be maintained upon a taking under execution from the 
(398) actual possession of the defendant in execution. The 
enacting words cannot be received in their full latitude, 
as that would produce the absurdity of allowing the debtor him- 
self to bring replevin against the officer, because he might sue 
in trover. True, the act does not absolutely replevy the goods, 
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but the defendant may retain them by giving bond. But the 
bond is to answer the judgment, which is very severe, being not 
only for the slave or the value, and costs, but for double dam- 
ages. Now, the Legislature could never have intended that an 
officer who acts on oath and is presumed to intend to act hon- 
estly and legally, should, by reason of some unobserved defect 
in process, be made liable bevond the actual damages arising 
from his acts. We may assume it certain, then, that it was not 
meant thus by a side wind to prostrate the efficiency of final 
process, and to make the ofhcer hable for extraordinary and 
arbitrary damages for an act, as he supposed, in the discharge 
of his duty. Therefore, although the words be thus large, we 
conclude that the Legislature did not intend, either that the 
defendant in execution might by this means regain the posses- 
sion of his property or subject the officer to such penalties, if 
by chance the process should prove defective; and to that ex- 
tent, at least, the sense of the words must necessarily be limited. 
The same reasons operate with much the same force when goods 
are taken on execution against one to prevent another from 
haying this action; and there are souic, in addition, arising out 
of the interest of the defendant in execution. Suppose A. and 
B. to have adverse claims to a slave in the possession of A., and 
the sheriff to take him under an execution against A., it cannot 
be conceived that the Legislature meant that B. (although he 
may have been in possession within two vears) should have re- 
plevin against the sheriff in order to trv the title between him 
and A., as the action is regulated by the statute, rather 

than in the ordinary and “adequate way by detinue or (394) 
trover against A., or the sheriff, or the purchaser. The 
mischiefs of such a construction are so numereus and obvious 
as to preclude it, unless absolutely forced on the courts by the 
words and spirit of the act united. If the negro were delivered 
to the plaintiff in replevin, then the defendant in the execution 
would have his services during the period of litigation, and 
would have an nncertain and circuitous remedy for the damages 
sustained by him, supposing the title to be found for him. But 
if the sheriff gave bond and retained the slave, as, perhaps, 
after selzing ‘a would become bound to do, the consequences 
would be still worse, for if the title were found for the plaintiff 
-in replevin, he would get double datnages, although the sheriff 
dare not, during the whole time, put the slave to work, and 
could not get anything for maintaining hin while he kept him; 
and if the title were found against the plaintiff, vet the defend- 
ant in the execution and the true owner must have the services 
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of the slave during the period and also pay for his maintenance 
or the sheriff keep him fer nothing, after the day on which he 
wight have been sold, had there been no replevin. In the same 
manner, if a slave be attached, it 1s very certai that the former 
convenient and direct method of trying the’ title, by interplead- 
ing, will no longer be resorted to, when by replevin the plaintiff 
can get immediate possession or double damages against the 
officer. In every respect, then, the inconvenience of sustaiming 
the action against an officer acting under legal process is so 
great as to satisfy the mind that the act was passed divero 
intuitu, and that its proper construction will prevent its ap- 
plication to such eases. That is rendered vet more manifest 
by attending to the state of the law here in respect of this 
action, as lying against other persons besides officers, and 
the reasons assigned in the preamble of the original act for 
passing it. Thev are, that slaves are frequently seduced 

(395) from ‘the possession of their owners under a pretence 
of right, by persons who were insolvent:and intended to 
convey them beyond the jurisdiction of the courts of this State, 
whereby great injury was produced to the bona fide holders of 
slaves, as the writs of sequestration issuing from courts of 
equity in such cases were tedious, expensive and frequently in- 
effectual; therefore, it was enacted that replevin may be sus- 
tained for slaves where detinue or trover were then proper 
Detinue and trover were not effectual remedies in such cases as 
those recited in the preainble, as the defendant was onlv held 
to bail, and might earry the slaves where he would, and upon 
judgment against him the onlv- redress was against his body, 
and that would, probably, not produce satistacticn. It has 
already been noticed that it had then recently been decided, in 
Cummings 1. McGill, 4 N. C., 535, that replevin would he only 
on a taking from the owner, and not where the possession was 
obtained by finding, or, consequently, by seduction. It is also 
on that many cases ‘occurred of great hardship, where own- 
ers were defeated of the property by dishonest and insolvent 
men seducing slaves and carrving them out of the State after 
having given bail. It was therefore manifestly proper and nec- 
essary to the purposes of justice that, in stich cases, notwith- 
standing the mode of getting possession, a remedy should be 
given in the common-law courts whereby the owner could be 
better secured of regaining the slave taken or seduced from him, 
or of recovering the value and exemplary dainages. That such 
was the object of the act is to be inferred, too, from the provi- 
sion that in case the plaintiff fail in the action, he is liable for 
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only actual damages to the defendant, while if the result of the 
suit be different, the defendant is made lable for double dam- 
ages—no doubt, for the reason of the unfairness of the means 
whereby he obtained his possession. The object of the act was 
really, then, to give the action where it would not lie before by 
reason, merely, of the mode by which the defendant got 
possession ; and in sustaining the action in the cases of (396) 
possession gained by “‘seduction,” as well as by “taking,” 

the whole purpose of the act is fulfilled, without extending it so 
as to embrace cases in which the action was held not to lie by 
reason that the goods, though “taken,” were taken under process. 
It was not intended to interfere with the law, as it withheld 
the action on the ground of the authority under which the de- 
fendaut got possession. For example: the action would not he 
at common law when the defendant came into possession bv bail- 
ment from the plaintiff, though he may improperly refuse to 
return the goods (Galloway v. Bird, 4 Bing., 299); and the act 
did not intend to alter that, for it is express that the plaintiff 
must have been deprived of the possession without his pernus- 
sion or consent. So it was not intended to miterfere with the 
authority of the law ctself to its officer to seize the property in 
execution. That was not within the grievance conteniplated 
by the Legislature; and therefore the Court holds that the ac- 
fion will not he against the defendant. 

Per Crriam. Judgment reversed, and venire de novo. 


Cited: Carroll v. Hussey, 831 N. C., 90; Garther v. Ballew, 49 
N. C., 492; Dupree v. Willams, 58 N. C., 101; Jones v. Ward, 
77 N. C., 338, 339; Mitchell v. Sams, 124 N. C., 414. 


THE STATE To THe vSE oF If. G. SPRUILIL ADMINISTRATOR. Vv. ASA 
JOUTINSTON rv At. 


Where assets have remained jin the hands of an administrator for 
more than seven years wunelaimed hy the next of kin, and the 
adininistrator dies, the Trustees of the University cannot recover 
in their own nime from the representative of such administrator. 
The assets can only be recovered Dy an administrator de boris 
non, Who is immediately answerable over to the trustees. pro- 
vided no claim be set up en the part of the next of kin. 


AppreaL from the Superior Court of Law of Wasirrnecron, at 
Spring Term, 1848, Settle, J., presiding. 
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This was an action of debt brought upon the administration 
bond which J. D. Bennett gave, with the defendants as his sure- 
ties, upon obtaining letters of administration upon the estate of 
one James Baldwin. The plaintiff proved the execution of the 
bond. The evidence showed that the said Baldwin emigrated to 
this country from England in 1816; that about 1820 he came 
to the town of Plymouth, where he constantly resided up to the 
time of his death, which took place im 1836, and that, shortly 
after his death, administration was cominitted to the said J. D. 
Bennett; that Bennett reduced his personal estate into posses- 
s10n, naid off the debts, and had a large balance in hand, due 
the ee anutees of said ‘Baldwin, more than seven years before. 
the commencement of this action; that the said Baldwin, at his 
death, left a wife, who was at the time of his death the only 
person known to be a distributee of the said Baldwin, and that 

Bennett had, before the commencement of this suit, paid 
(398) over to one Asa V. Gaylord, with whom the widow of 

said Baldwin had intermarried, the distributive share 
due said Asa V. in right of his wife, say one-third of the said 
Baldwin’s personal estate; that no claim was ever made of the 
residue of the said estate by any other next of kin until shortly 
before the commencement of this action, when administration 
de bonis non was taken out upon the estate of the said Bald- 
win by the plaintiff, Bennett having died some three or four 
years ago. The evidence showed that one Charles Baldwi in, who 
is a resident of England, was the only next of kin of the said 
James Baldwin, except the widow, and that it had been more 
than seven vears since the debts of the said intestate Baldwin 
had been paid off before the bringing of this action. The de- 
fendants objected that the plaintiff could not recover because 
the funds had remained in the hands of the administrator more 
than seven years, and that the Trustees of the University were 
the only persons who could recover. His Honor, Judge Settle, 
charged the jury that the relator of the plaintiff was entitled 
to recover, under the pleadings in the case. A verdict was ren- 
dered for the plaintiff. Judgment accordingly. Appeal to the 
Supreme Court. 


Heath for plaintiff. 
Tredell for defendants. 


Reurrin, ©. J. The exeeutor of Bennett, the first adminis- 
trator of the intestate Baldwin, is liable to account to some 
person for two-thirds of the assets remaining at the death of 
Bennett im his hands; and the only question is. to whom he 
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ought to account. For the defendants are lable, we suppose, 
on the administration bond to the same extent and to the same 
person in this action as the executor would be in a suit against 
him directly. 

It seems to the Court that precisely the same reasons applv 
as between the Trustees of the University and an admin- 
istrator de bonis non which do between the latter and the (399) 
next of kin. The rule is inflexible that next of kin can- 
not call for an account and distribution of an intestate’s estate, 
nor recover the specific property, without having an adminis- 
a0 before the court. Goode v. Goode, 4 N. C., 684; Taylor 

. Brooks, 20 N. C., 278. For the next of kin have only a right 
: the clear surplus after payment of all debts, and for protec- 
tion of creditors an administrator must be before the court. It 
was even doubted whether, upon the death of one of two ad- 
munistrators or executors, the representatives of the dead one 
were not so exclusively accountable to the survivor that the next 
of kin of legatees could not sue them together. It was, indeed, 
held that they could, upon the equitable principle of following 
the fund into whatever hand held it. Bratten +. Bateman, 17 
N. C., 115. But there the administrator of the first intestate 
is a party, as well as the representative of the dead one. It 
may be admitted that in like manner, when there is but a single 
administrator, and he dies, the next of kin may in a bill for an 
account join the representatives of the first administrator with 
the administrator de bonis non, and recover from each what he 
has. But there seems to be no case in which a distributive 
share, as such, can be recovered but from an administrator, 
either original or de bonis non. Now, the Trustees of the Uni- 
versity take the place of legatees and next of kin in claiming 
the estate, and can only recover by the same remedies. They 

cannot, for example, bring an action at law for the surplus, as 
a creditor might sue for his debt. Suppose the estate here to 
have consisted of slaves on hand at the death of Bennett; un- 
doubtedly the trustees could not have maintained trover or ‘deti- 
nue for them against any one else, more than they could against 
Bennett himself. It is said, indeed, that here the debts were 
paid. But that must inean all known debts, and cannot change 
the principle. The subject-matter, being the administration of 
an estate, is of equitable cognizance, and the accounts 

must be duly taken before 1t can be known what the resi- (400) 
due is. If the Trustees of the University have obtained 

a decree against Bennett in his lifetime, and it remained unsat- 
isfied, that might be a breach of the administration bond for 
which the trustees could put it in swit against Bennett’s execu- 
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tors and sureties. So, perhaps, if it appeared that Bennett had 
committed an actual devastavit, the trustees might have had this 
action upon a suggestion of that breach in Bennett’s lifetime. 
But for a balance merely remaining in his hands, unadminis- 
tered and not demanded before his death, no claim, we think, 
can be made by the trustees but through an administrator de 
bonis non. That is so on principle, and it is likewise so upon 
the statute under which the trustees derive their title. The act 
of 1836 provides that all the estate remaining in the hands of 
any executor or administrator for seven years after his quali- 
fication, unrecovered or unclaimed by creditors, legatees, or next 
of kin, shall by the said executor or administrator be naid to the 
Trustees of the University. Rev. St., ch. 46, sec. 20. Those 
words, construed even without reference to the previous rules of 
law or legislative enactments, plainly give a claim to the trus- 
tees only against a representative of the first intestate or testa- 
tor, and not against the representative of the former represent- 
ative. True it may be that after one administrator has held 
the estate seven years it 1s not to rest seven years more in the 
hands of an administrator de bonis non, but the trustees may 
treat the latter as administering in trust for them, as, but for 
the statute, he would have done for the next of kin. But, still, 
the provision is precise, that the estate is to go to the trustees 
from the hand of an executor or administrator of the original 
ownér; and that such was the intention of the act is not only to 
be deduced from the words as they now stand, but is rendered 
evident by the contrast in that respect between the act of 1836 
and that of 1809, from which the latter one was taken. 

(401) The original act, Rey. Code, ch. 763, authorized the trus- 

tees to sue for and collect the estate from any executor 

or administrator of a deceased person, or the representative of 
such executor or administrator. Though no suit by the trustees 
is remembered against an administrator of an administrator, 
without having an administrator de bonis non before the court, 
vet, we suppose that by force of the positive provision of the act 
of 1809 such a suit would have lain. But as it required a 
statute to change the law in that respect, it must be inferred 
that in omitting that provision in the revision of 1836 there was 
a purpose to restore the old rule, as necessary to the harmony 
of the different parts of the law. At all events, that is the 
effect of the repeal by the act of 1836 of that part of the act of 
1809; and there can be little question that the reason for the 
repeal was to reinstate the salutary principle that to the admin- 
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istration of any and every part of an intestate’s estate an admin- 
istrator of some kind is indispensable. Therefore, the judg- 
ment ought to be afiirmed. 

Per Cvriam. Judgment aftirmed, 


Cited 8. a Balawin, 23 Ne © 118s Sx 0, MW 00re, 102, 162% 
Ferebee v. Baxter, 34 N. C., 65; Morton v. .ishbee, 46 N.C, 
314; Duke v. Ferebee, 52 N. C., 11; Strickland vr. Murphy, vb.. 
245; Lansdell v. Winstead, 76 N. C., 369; Hardy rv. Miles, 91 
Nag Asa. 


(402) 
LEWIS EUTRELL vy. CHARLES VANN. 


1. A master of an apprentice cannot assign or transfer his right over 
the apprentice to another person. 

2. It being unlawful to remove a colored apprentice from: one connty 
to another, no action, founded on a contract tor such removal. 
can be supported. 


Apprat from the Superior Court of Law of Herrrorp, at 
Fall Term, 1847, Dick, J., presiding. 

The plaintiff ved in the county of Northampton. A col- 
ored boy by the name of Joe Walker was bound to him for a 
term of years by the court of that county. Before the expira- 
tion of the term of service the plaintiff sold the unexpired resi- 
due to the defendant, who lived in the county of Hertford, and 
where the contract was made. By the contract it was stipu- 
lated, “if the boy did not serve the whole of the unexpired 
period, then the defendant should pay for the time the boy did 
serve, at the rate he was to give for the whole of the time for 
which he had contracted.” The defendant had the boy in his 
possession in Hertford County, where he was carried by the 
plaintiff. Before the expiration of the time for which the boy 
was indentured, he returned to the possession of the plaintiff. 
The action is brought to recover compensation for the services 
of the boy, Walker, for the time he was in the actual employ- 
ment of the defendant. The plaintiff proved that his account 
was presented to the defendant, who objected that he was en- 
titled to a credit for some clothing furnished the bov, and he 
promised, if the plaintiff would allow him that credit, the 
account would be correct and he would pay it. The (403) 
eredit was allowed by the plaintiff. 

The defendant objected to the plaintiff’s recovery, first, be- 
cause the contract was a specific one for the whole remaining 
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portion of the term of apprenticeship, and that he had deprived 
the defendant of the benefit of his contract by receiring the 
bov before the terin expired; second, because the consideration 
upon which the contract rested was illegal, as, by the terms 
of indenture, it was unlawful for the plaintiff to remove the 
boy out of the county of Northampton, and that, under the con- 
tract, the boy had lived with and served him, in the county of 
Neon about fourteen nionths. 

His Honor, the presiding judge, instructed the jury that if 
the contract was that the boy should serve the defendant the 
whole of the unexpired portion of the time for which he was 
bound to the plaintiff, and that contract had not been modified 
or altered by the parties, the plaiuitiff could not recover. But if, 
at the time 1t was made, it was agreed that the defendant should 
onlv pay for the time the boy served him at the rate he was 
to pay for the whole time, or if the contract was subsequently 
altered or modified by the parties so as to make the defendant 
hable only for the time the boy served him, then the plaintitt 
would be entitled to recover for the services of the boy for the 
tiine he actually served the defendant. 

There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 


No counsel for plaintiff. 
W. OV. HH. Smith for defendant. 


NasH, J. We see no just ground of complaint, on the part of 
the defendant, of the charge. The law, we think, has been prop- 
erlv administered, aud we agree entirely with the presiding 

judge. His Honor has not given us the reason upon 
(404) which his decision rests, nor could he, indeed, with any 

propriety so do, as they properly constitute no part of 
the case. Our only inquiry is whether there is error in the law 
as charged by him. In this case the charge is precise, lucid and 
unencumbered with extraneous matter. 

If the original contract had been, as it is treated by the de- 
fendant, one for the unqualified transfer to the defendant of the 
unexpired term of the apprentice, the first objection raised by 
the defendant would unquestionably be sound, and the plaintiff 
could not recover. The binding out of an apprentice to a par- 
ticular person is from confidence in the party to whom he is 
cominitted that he will not only instruct him in his trade or 
sig aa but will also be careful of his health and safety. It 

s, therefore, such a personal trust that the master cannot assign 
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or transfer it to another. 4 Bac. Abr., Tit. Master and Serv- 
ant, Letter E, page 577; Hall v. Gardner, 1 Mass., 177; Davis 
vu, ———_-—_—., 8 Mass., 299 : ; Coventry v. Goodall, Hobarts, 134. 

The second objection on the part of the defendant 1s equally 
true in principle. By the act of 1801, Rev. St., ch. 5, sec. 7, 
“when the County Court shall bind out any orphan child of 
color, they shall take bond with sufficient security in the sum 
of $500, from the master or mistress, that they shall not remove 
said child out of the county, ete.” It is therefore illegal for 
any master or mistress to remore such apprentice out of the 
county wherein he was indentured; and, such removal being 
illegal, no action can be founded on a contract for such removal. 
Sharp v. Farmer, 20 N. C., 255, and Blythe vr. Lovinggood, 24 
N.C., 20, cited at the bar by the defendant’s counsel, fully sus- 
tain his proposition. But, we think, the case before us steers 
clear of each of those objections. The action is not brought to 
enforce the contract originally made; that was illegal and could 
not sustain an action. But it is brought upon the assumpsit of 
the defendant, made after the original contract was re- 
scinded, as 1t appears, by mutual or tacit consent and (405) 
upon a sufficient legal consideration. 

From the terms of the original contract the parties seem to 
have been fearful they were doing what the law would not sanc- 
tion, and therefore it is provided that if the boy did not serve 
out his full term the defendant should pay only for the time he 
did serve. A locus penitentiv is therefore provided for the 
plaintiff. He availed himself of it, and the contract was put 
an end to. But the defendant has enjoyed the services of the 
plaintiff’s servant, and in consideration thereof the defendant 
agreed to pay him for those services an ascertained sum, to wit, 
the amount of the account presented by the plamtiff. The case 
of Sharp v. Farmer, above cited, was where the action was 
directly upon the original contract. The next of kin of one 
—-—-—— Farmer agreed that the defendant, without adminis- 
tering, should sell the property and pay the debts and divide the 
residue among those entitled, the plaintiff being one. The ac- 
tion was brought for his distributive share. The Court declared 
the contract void, because in violation of a public law. So in 
Blythe v. Lovinggood, supra. Ata sale of public lands, where 
the terms were if the highest bidder did not comply with his 
bid the next highest should have the land, the plaintiff was the 
highest and the defendant the next highest bidder. It was 
agreed between them that the plaintiff should refuse to comply 
with his bid, and in consideration thereof the defendant should 
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give him $120, for the payment of which he executed his note; 
and the conveyance of the land being made to the defendant, 
the action was brenght upon the note, and the Court decided 
that the agreement was a fraud upon the State and the note 
was vold. In each of these cases the action was upon the origi- 

nal contract. Here the original contract was put an end 
(406) to by the parties themselves, and the action is brought 

upon one made subsequently, and, as we think, upon a 
sufficient consideration. 

In his first objection, in addition to the ground that the 
assigninent was void, the defendant insists that the plaintiff 
received the boy back into his care before the time had expired 
for which he had contracted, and that thereby the plaintiff had 
deprived him of the benefit of his contract. The answer is 
that by the terms of the contract he wds to pay only for the 
time he had the boy. As before remarked, the parties had pro- 
vided locus penitentiw. They contracted in view of the fact 
that the boy might not serve out his time with the defendant. 
and the contract was by mutual consent rescinded. 

Per CURIAM. Judgment affirmed. 


Cited: Owens v. Chaplain, 48 N. C., 824; Musgrove v. Kor- 
negay, 52 N. C., 75; Biggs v. Harris, 64 N. C., 417. 


MEMORANDA. 


In May, 1848, the Governor, with the advice of the Council 
of State, appointed the Honorable Wirrt1am H. Barrre, one of 
the Judges of the Superior Courts, to be a Judge of the Su- 
preme Court, to supply the vacancy occasioned by the death of 
the Honorable Judge Dante. 


At the same time and by the same authority, Avevsrcs 
-Moore, Esquire, of Edenton, was appointed a Judge of the Su- 
perior Courts of Law and Equity, to supply the vacancy ocea- 
sioned by the promotion to the Supreme Court Bench of the 
Honorable Wirr1am H. Bartte. 


And BartHotomew F. Moorg, Esquire, of Halifax, was ap- 
pointed Attorney-General, to supply the vacancy occasioned bv 
the resignation of Epwarp Stanty, Esquire. 
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CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT MORGANTON, 


AUGUST TERM, 1848. 


Tit STATE y. JOHN COLLINS. 


1. It is never the duty of a judge to charge a jury upon a fact’ purely 
hypothetical. If he does, it is an error, which can and will be 
corrected if it act to the injury of the accused. and against which 
the judge ought to guard. as it is irremediable if caleulated to 
prejudice the prosecution. 


i 


2, Whether, on the trial of an indictinent for homicide. the weapon 
alleged to have been used is a deadly weapon or not, is a question 
for the Court. not for the jury. 


aid 


. Where, on the back of a bill of an indictment. the clerk of the 
court has certified that certain witnesses were sworn and sent to 
the grand jury, that is sufficient evidence that the bill was sent 
to the grand jury. 

4. Where the jury. ou a trial for homicide, state that the prisoner at 

the bar is guilty. and the clerk. in recording the verdict, calls 

him the prisoner at the bar, this is sufficient evidence from the 
record to show that the prisoner was actually in court when the 
verdict was rendered. 


AppEat from the Superior Court of Law of McDowe t, at 
Spring Term, 1848, Battle, J., presiding. | 

The prisoner is indicted for murder. The case states (408) 
that the prisoner and the deceased, with mdny other per- 
sons, were assembled at the house of a Mrs. Gardiner, to shuck 
corn. While at dinner a quarrel arose between the prisoner 
and one Morrison, in which the deceased, who was present, did 
not interfere. The prisoner left the table and the house, with 
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the avowed intention of going home. He was at that time 
under much excitement, and observed to the company, “Boys, 
do not follow me.” After he had gotten within about fifty 
yards of the corn-heap, where he had left his coat, the witnesses 
on behalf of the prosecution stated that the deceased, with sev- 
eral of the company, overtook him, when a conversation ensued 
between the prisoner and the deceased, in which, at its close, the 
deceased observed to the prisoner, “You can get over the fence 
and eat some shallots,” adding some rude expression, and imme- 
diately turned off from him and advanced towards the corn- 
heap, when the prisoner advanced several steps towards the de- 
ceased and drew his knife, and while his back was to him gave 
the deceased the fatal stab of which he died within a week. 
After giving the mortal wound the prisoner wiped his knife and 
put it into his pocket. For the defense the prisoner’s son, Zach- 
ariah Collins, swore that upon the quarrel between his father 
and Morrison “the prisoner went out, telling the boys not to 
follow him”; that the deceased and others followed on behind 
him, and the deceased came up to him and took hold of him bv 
the shoulders and told him that he might get over into the little 
patch and eat as many shallots as he pleased (adding the of- 
fensive expression as stated by the witnesses for the State); 
that at the time this took place the prisoner and deceased were 
standing side by side, and that they stood so three or four min- 
utes; that witness went on past them and did not see the stab 
given, and had gone eight or ten steps when he heard the excla- 

mation that the deceased was stabbed. Noah Connipe, 
(409) another witness for the prisoner, swore that he saw the 

prisoner as he came out of the house; that he said he was 
mad, very mad; that witness carried him his hat, when he said 
he was going home as soon as he could get his coat, which he 
said was near the corn-pile, and he started off in a sort of trot, 
telling the young men, among whom was the deceased, not to 
follow him. The witness also told them not to follow him, and 
his wife exclaimed, “For God’s sake, boys, don’t follow him.” 
The counsel for the prisoner contended that the testimony of 
Connipe and Zachariah Collins was true, and that the jury must 
be satisfied from it that the deceased was engaged, with the 
other young men who were at the corn shucking, in laughing 
at and making sport of the prisoner; that the deceased had not 
only caught the prisoner by the shoulder, as stated by his son, 
but had used other violence to his person, by jerking him down, 
and that the fatal stab was given while laboring under the ex- 
cited feelings thereby occasioned, and that, therefore, he was 
not guilty of murder, but only of manslaughter; and, further, 
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that the instrument used was not a deadly weapon and that the 
death caused by it was accidental, and for that reason, also, the 
prisoner could only be guilty of manslaughter. The instru- 
ment used was a pocket knife with two blades, one small and 
the other larger, and the latter was used and the blade was two 
inches and a half long and ground sharp. 

The presiding judge charged the jury that if the statement of 

Zachariah Collins were rejected as untrue, the homicide was 
undoubtedly a case of murder; that if Collins’ testimony were 
believed, the mere catching the prisoner by the shoulder and us- 
ing the language attributed to the deceased would not, of itself, 
amount to a legal provocation; they must be satisfied from the 
testimony of Collins, taken in connection with the other testi- 
mony in the cause, that the deceased had used more violence 
than that stated by the witness Collins; that the jury 
must be satisfied that the deceased had jerked the pris- (410) 
oner down, as contended for by the prisoner’s counsel; 
that that fact need’ not be distinctly proved, but might be dis- 
tinctly and fairly inferred from other facts and circumstances 
proved, but it ought not to be merely guessed at or conjectured. 
The judge further charged that with regard to the knife with 
which the stab was given, some weapons were deadly or other- 
wise, according to the persons by whom they were used; that a 
knife which, in the hands of a boy two years of age, might not 
be deemed a deadly or dangerous weapon, might in the hands 
of a strong man be so; that if the jury believed that the knife 
used by the prisoner was not, in his hands, a deadly weapon, 
then the homicide was manslaughter; but if they thought, as 
used by the prisoner, it was caleulated to inflict a mortal or a 
dangerous wound, the killing, in the absence of a legal provo- 
cation, Was murder. 
_ The prisoner was found guilty of murder, and by his counsel 
moved for a new trial, on the ground that the court had mis- 
directed the jury, both on the ground of the legal provocation 
and the nature of the weapon used. The motion was refused, 
and the prisoner appealed. 


Attorney-General for the State. 
Bynum for defendant. 


Nasu, J. The prisoner complains that his Honor ought to 
have instructed the jury that the provocation received by him 
‘ was a legal one, and reduced the homicide from murder to man- 
slaughter. When the testimony actually given to the jury is 
separated from the suggestions of his counsel of what might 
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have taken place, the insufficiency of this defense is apparent. 
In his argument in the court below the counset for the prisoner 
insisted that from the testimony of Connipe and Collins “the 

deceased had not only caught the prisoner by the shoul- 

(411) der, as stated by his son, but had used other violence to 
his person by jerking him down.” Of this additional 
violence, in jerking the prisoner down, no witness spoke. Col- 
lins himself, the son of the prisoner, saw nothing of it, nor did 
anv other witness. It was, therefore, a mere assumption on the 
part of the counsel, forming no part of the evidence, and could 
not be taken into consideration as In any respect qualifying the 
homicide. His Honor, in charging upon this portion of the 
defense, stated to the jury that they must be satisfied from the 
testimony of Collins, taken in connection with other testimony 
in the ease, that the deceased used more violence than that stated 
by the witness Collins; that the Jury must be satisfied that the 
deceased had jerked the prisoner down, as contended for by the 
prisoner’s counsel. In submitting to the jury an inquiry as to 
the existence of this alleged fact, his Honor went further than 
in strictness he was bound to do in favor of the prisoner. It 
is never the duty of a judge to charge a jury upon a fact purely 
hypothetical; if he does, it is an error, which can and will be 
corrected, if it act to the injury of the accused, and against 
which the judge ought to guard, as it is irremediable if caleu- 
lated to prejudice the prosecution, Benton’s case, 19 N. C.,. 
169. It was a mere assumption of a fact upon the part of the 
defense, entirely unsupported by any evidence whatever. 

The catching the prisoner by the shoulder by the deceased 
was, under the testimony in the case, no assault. It is not 
stated by any witness to have been done in a rude and angry 
manner. The language of Collins 1s that when the deceased 
came up to the prisoner “he took him by the shoulder’—not 
that he caught him. does not appear that the witness con- 
sidered it any violence, nor that the prisoner did, for according 
to the statement of the son, the parties “stood side by side for 
three or four minutes,” during which time, and during the 
time, it took the witness to walk eight or ten steps; he does not 

testify to hearing any angry V words or any scuffing what- 

(412) ever. The subsequent Instruction upon ‘this part of the 

case, that the fact of “jerking down” need not be dis- 

tinetly proved, but might be taken “for true from other facets 

aud circumstances proved,” was, as a general proposition, true, 

but had no application to the cause before the jury; there were 
BOW 
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no such “facts and circumstances” proved as to authorize the 
jury to draw any such inference or to justify the leaving the 
question to them. 

We think his Honor, also, from tenderness to the prisoner, 
erred in his charge as to the nature of the instrument used by 
the prisoner. It is submitted to the jury, as a question of fact, 
whether a knife two inches and a half long was a deadly 
weapon, then the homicide was manslaughter; but if they 
thought, as used by the prisoner, it was calculated to inthet a 
mortal or a dangerous wound, the killing in the absence of a 
legal provecation was murder. We agree with his Honor as to 
the nature of a deadly weapon. The latter part of the defini- 
tion is not such as is usual. It is generally described by writers 
as a weapon likely to produce death or great bodily harm. 
There are no precise terms, however, appropriated in the law 
to the deseription of sueh an instrument; it must be shown to 
be one capable of producing the effects described. No one can 
doubt but that a dangerous wound is a great bodily imjury or 
harm. The deseription, therefore, given in the charge was cor- 
rect. The error of his Honor consisted in leaving that to the 
jury as a question of faet which is strictly one of law. This is 
decided in S. v. Craton, 28 N. C., 165. The Court, mm speaking 
upon the point now before us, says: “If the imstruction had 
been prayed in reference to doubt about the instrument being a 
deadly weapon, as we conceive, the court ought not to have 
siven it to the jury.” Whether the instrument used was such 
as is described by the witnesses, where it 1s not produced, 
or, if produced, whether it was the one used, are ques- (413) 
tions of fact; but, these ascertained, its character 1s pro- 
nounced by the law. His ITonor’s error consisted in leaving the 
latter questions to the jury. But though im the charge upon the 
points we have noticed there was error, 1f was not such an one 
as was calculated to do the prisoner any injury. On the con- 
trary, 1t gave him the full benefit of a defense which did not 
arise in the case, in the one instance, and left to the Jury in the 
other, as a inatter to be found by them, a question which the 
law had pronounced against him. In neither case, then, has he 
a right to complain, and, of course, no ae to a rentre de nore. 
Pale ae Sremnk, 19 XN. C.. 9: Reid v. Moore, 25 N.C. .. 310. 

The prisoner has before us further moved to arrest the judg- 
ment, and assigned the following reasons: First, because it does 
not appear from the record that the bill of indictment had been 
seut from the court to the grand jury, or how they got it into 
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possession ; secondly, that 1t does not appear that the prisoner 
was present in court during the trial. As to the first objection, 
if it could be taken in this form, we should not think it suffi- 
cient. Upon the back of the bill of indictment is the following 
endorsement: “State v. John Collins, murderer. Calvin Gar- 
din, James Ingles and others, witnesses, sworn, sent and bound. 
S. B. Erwin, C. 8. C. L. A true bill. D. Glass, foreman.” 
From this endorsement it appears that the witnesses in behalf 
of the State were sworn in court and sent to the grand jury, 
with their names endorsed as having been so sworn upon that 
bill. This sufficiently shows that the bill was sent to the grand 
jury by the court. The second objection is equally unavailing 
to the prisoner. [ft is very certain that it 1s essential’ to the 
legal trial of a man upon a charge of life and death, that he 
should be present, to avail himself of any objection that might 

occur on the trial, and to confront the prosecutor and 
(414) witnesses against him. Bill of Rights, sec. 7. 

The question here, however, is not whether the pris- 
oner was entitled to be so present, but whether it suthiciently 
appears on the record that he was present. The record does not 
set forth, with that fullness it might have done and such as is 
usual, what did oceur on the trial. But “it is sufficient if it be 
certain, to a certain intent, in general; it is not necessary that 
it should be certain to a certain intent in every particular, so 
as absolutely to exclude every possible conclusion, all argument, 
presumption or inference against it.” This is the language of 
the Court in S. v. Christmas, 20 N. C., 545. The record in this 
case shows, in language sufficiently intelligible, that the pris- 
oner was present at the conclusion of the trial. It states the 
names of the jurors who were sworn and charged to try the 
case; 1t then proceeds, who find: “John Collins, the prisoner 
at the bar, guilty,” ete. Jt is answered on the part of the pris- 
oner that this does not ascertain with sufficient certainty his 
presence during the trial. 

Under the rule laid down in the ease of Christinas, we think 
it does; and that we are bound, from it, to believe that he was 
present during the trial. S. xv. Craton, 28 N. C., 165, 1s an 
authority on this point. The language of the Court in that 
ease is: “But although it is the more correct that the presence 
of the accused should be expressly affirmed, yet we conceive 1 
is sufficient” if if appear by a necessary or reasonable implica- 
tion. In this case the accused is called by the jury, in their 
verdict, the prisoner at the bar, and the clerk, in recording it, 
ealls him the prisoner at the bar. It would be too violent a 
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supposition that he had been brought to the bar simply to hear 
the verdict pronounced, when his right to be present the whole 
time is secured to hin by the fundamental law of the country; 
and when such is the uniform practice, if not a necessary, it is 
a reasonable implication that such was the fact, and we so un- 
derstand it. It has, however, been argued before us that 
the expression, the prisoner at the bar, is satisfied by his (415) 
being in the custody of the sheriff. The prisoner, it is 
true, is in the custody of the sheriff after his arrest until duly 
discharged, unless he escape; but the term, the prisoner “at the 
bar,” is used to designate where he is in his custody, to wit, at 
the bar, in the presence of the court and jury. 

We cannot disturb the verdict nor arrest the judgment. 

Per Crriam. Ordered to be certified aceordingly. 


Cited: Brown +. Patton, 35 N. C., 447; S. v. Robbins, 48 
N. C., 255; S. v. Matthews, 78 N. C., 582; S. v. Chavis, 80 
IN Ges ae S.v. Speaks, 94 N. C., 874; S. rv. Welson, 104 N. C., 
873; 8. v. Puller, 114 N. C., 899; 8S. v. Sinclair, 120 N. C., 
605, 606. 


STATE ON THE RELATION OF HENRY MARTIN v. RICHARD W. 
LONG AND OTHERS. 


Where, upon an action against a sheriff and his sureties on his offi- 
cial bond, it appeared that the relator was a defendant in a writ 
directed to the sheriff and in his hands, and that the sheriff did 
not take a bail bond. but, in lieu of that, took a deposit in money : 
Held, that the sureties of the sheriff were not liable. although the 
said defendant offered to surrender himself and demanded the 
inoney of the sheriff. 


AppeaL from the Superior Court of Law of Rowan, at 
Spring Term, 1848, Wanly, J., presiding. 

The action is debt on the bond given by the defend- (416) 
ant Long, as sheriff of Rowan, and “by the other defend- 
ants as his sureties, suggesting breaches, pleas, conditions per- 
formed and conditions not broken. At the trial the case was 
that Long arrested the relator upon a capias ad respondendum 
at the suit of Vineent Reid, and took from him a bail bond 
with suttcient sureties, who were not freeholders. He told the 
relator at the time that he would then aecept that bail bond, 
provided the relator would, within six davs thereafter, give 
other sufficient bail who were freeholders, or deposit with him 
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gold bullion to the value of the sum demanded in the writ. At 
the expiration of the six days the relator failed to give a new 
bail bond, whereupon he was required by Long to make the 
deposit of gold with him as security to Long for not taking bail, 
and the relator accordingly placed in the hands of Long 825 
pennyweights and 16 grains of gold and took his written ac- 
knowledgment therefor, expressing that he had received it ‘ 

a deposit for said Martin as security on a writ of Vincent Reid 
against him and others.” Afterwards, Long returned the writ 
and with it the bail bond originally taken by him. Before this 
action was brought the relator offered to surrender himself to 
Long in discharge of the bail in the action of Reid, which was 
still pending, and also demanded a return of the gold or its 
value, which ‘Long failed to make. 

The counsel for the sureties moved the court to instruct the 
jury that upon the case proved they were not lable in this 
action. But the court refused to give the instructions, and the 
jury found for the plaintiff and, after judgment, the defendant 
appealed. 


Bynum, Clark and Alexander for plaintiff. 
Craige, Osborne and H. C. Jones for defendants. 


Rerriy, C. J. The facts here make a flagrant case of oppres- 
sion and fraud, and the recurrence of many such would form a 
strong ground of appeal to the Legislature to alter the terms in 

which the sureties of a sheriff become bound for him, or 
(417) to provide some other fit protection from such imposi- 

tio) on ignorant men in custody. But, however gross 
the wrong may be, or however otherwise the sheriff may be 
lable to answer for it, we believe the relator cannot have the 
redress he seeks on the sheriff’s official bond. The question was 
remarkably well argued at the bar, and all the cases and reasons 
bearing upon it adduced. It was principally and ingeniously 
insisted on the part of the plaintiff that the relation between the 
sheriff and his sureties, by reason of the privity of contract in 
the bond, was the same or much the same with that between the 
sheriff and his deputy; and it was thence inferred that the sure- 
ties are hable for the sheriff in every instance in which the 
sheriff would be lable for the same act or omission of his duty. 
Cases were then cited in which the sheriff was held answerable 
for almost everything that a bailiff could do under a warrant to 
him, or while he held it, as for taking the property of A. under 
an execution against that of B.; for money received from the 
debtor on service of the writ to pay the debt ; for false 1mprison- 
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ment by the bailiff in taking the body of a debtor, after selling 
his property cn a fi. fa. and putting him in gaol; for ernelly 
misusing a prisoner and assaulting him, and others the like 
rnisfeasances. The propriety of the rule on which the sheriff 
is held responsible for the acts of his under sheriff or bailiff, 
under color, or even pretense of a writ placed in his hands by 
the superior, which the possession of ne writ enables hum in 
some degrec to accomplish, is not at all doubted by the court ; 
though in some cases it seems to have been carried to an ex- 
treme bevond what one could have expected. as in holding the 
sheriff liable for the wanton and willful trespass of the bailiff 
in arresting a debtor on a fier’ facras. But the rule is founded 
ou its necessity and a principle of pubhe policy, and may be 
nade as broad as those purposes require, when any 
proper oceasion for its appheation shall arise. It is (418) 
otherwise, however, as between the sheriff and his sure- 
ties. The latter are liable upon a contract expressed in definite 
terms, and their lability cannot be carried beyond the fair 
weaning of those terms. Those required by the statute aul 
contained in this bond are, that the sheriff will execute and due 
return make of all process to him directed; that he will pay and 
satisfy all fees and suins of money by him received, or levied 
by virtue of any process, Into the proper office into which the 
same, by the tenor thereof, ought to be paid, or to the person 
to whom the same shall be due; and in all other things will 
truly and faithfully execute the office of sheriff. It seems to us 
quite clear, upon the terms per se and upon previous adjudica- 
tions cn them, that the present case does not come within anv 
of them. There has been no failure to execute and return 
process here. The clause for the payment of money received 
or levied is obviously restricted to money thus received or levied 
under and by virtue of process commanding the sheriff to make 
the money, because it requires that he shall pay it into the 
othee or to‘the person to whom, by the tenor seoretiat 1s, 
of the writ—it ought to be paid, or may be due. Here he had 
no snel writ cr process, and the money was received wholly 
without authority of law, except the authority which was de- 
rived fron: the contract of the pares. The remaiming provi- 
sion only binds the officer affirmatively to the faithful execution 
of the duties of his cffice. Tt is thus seen that there is no clause 
to cover the ease of an abuse or usurpation of power. There 
are no negative words that the sheriff will coimut no wrong 
by color of his office nor do anything not authorized by ian 
In many cases, therefore, it has been held that the sheriff’s 
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sureties were not lable for the sheriff, when he undoubtedly 
would be for his deputy. As familiar instances, the following 

may be mentioned: For the defaults of the deputy in 
(419) not returning, or making a false return, of a writ, the 

superior 1s answerable in fines, aimercements and penal- 
ties at common law. But it was not so with respect to the sure- 
ties, and it required the express enactment of the statute of 1829 
to make them liable on the bond. So if a sheriff collect taxes 
not duly laid, or for a year when the duty of collection belonged 
to another person, as former sheriff, the sureties cannot be made 
responsible. Mitts v. Hawkins, 9 N. C., 394; Slade v. The Gor- 
_ernor, 14 N. C., 365; Dudley v. Oliver, 27 N. C., 227; yet there 
can be no question that in either of those cases the sheriff would 
be bound to make good any suns collected by his deputy as 
taxes. So, again, it was repeatedly decided before the act of 
1818 that the sureties of a constable were hable to make good 
such money as he had authority to receive, and not hable for 
such as he had no lawful warrant to receive, nor the debtor 
bound to pay him, that is, when the constable had no execution. 
The same law still holds in respéct to money received by a 
sheriff on a writ in discharge of the debt sued for, as we have 
been obliged to hold at this term in Hillis v. Long, post, 518, on 
the same bond now sued on. Yet one of the cases cited for the 
plaintiff decides that the sheriff would be liable for such money 
if received under hke circumstances by his deputy. 

With regard to the false imprisonment by a sheriff, or a bat- 
tery by him on a prisoner, we know of no case deciding that 
the sureties could not be reached, but we have never heard it 
supposed that they could, and we believe there is no such impres- 
sion in the profession. Applying these principles to the present 
case, it seems to us the action cannot be sustained. If it be 
Jooked at as a contract between a defendant in custody and the 
sheriff that the latter shall become bail, as in our law he does, 
by not taking and returning sufficient bail, and the debtor will 

indemnify him for thus becoming bail, by a deposit, the 
(420) sheriff’s sureties cannot be bound for the return of the 

deposit, although they may be lable to the plaintiff in 
the action for his recovery against the sheriff as bail. As be- 
tween the debtor and the sheriff, the contract is merely personal 
and in their natural capacities, as if the indemnity had been in 
the form of a mortgage of specific property; in which case we 
think clearly that the sureties could not be held bound for a 
slave, for instance, if the sheriff should sell it. But, no doubt, 
if the writ had been served by a deputy sheriff, who did not 
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take bail, but received a deposit or mortgage by way of indemn- 
nity, that the sheriff would thereby become the bail and conse- 
quently be entitled to the benefit of the indemnity, and respon- 
sible for 1t. But we think the plaintiff has a right to consider 
this, not as a case of a voluntary contract between persons in 
equali gure, but as one iunposed on him, which he was compelled 
to enter into by the power of the sherié over hun while in cus- 
tody, and afterwards felt himself obliged to comply with. He 
might justly treat it, therefore, if it would advance his case, 
as an undue and oppressive use of the sheriff’s power illegally 
to obtain his property from him. But in doing so 1t does not 
appear to us that he makes out a case for damages for which 
the sheriff’s bond is a security, because no one of its provisions 
fairly cover it, judging either from its terms in themselves or 
from prior constructions of them. 
Perr Curiam. Judgment reversed, and venire de novo. 


_ Cited: S. v. Brown, 33 N. C., 144; Mills v. Allen, 52 N. C., 

566; Covington v. Buie, 58 N. C., 32; Baton v. Kelly, 72 N. Ci, 
113; Holi v. McLean, 75 N. C., 349; Prince vo MeN ue ane 
C., 403; Rogers v. Odom, 86 N. C., 436. 


; (421) 
JOHN DAMERON vy. JOHN IRWIN and OTHERS. 


1. Where a plaintiff declares upon a specific covenant under seal to 
do a work in a certain time, he cannot recover for the price 
stipulated in that contract unless he shows he has performed his 
work within the time contracted for. 

2 Where it appears from the contract that tt was made by public 
copunissioners in behalf of the public. whether they were com- 
missioners for the county or for the State, such commissioners 
are not personally bound by their contract. 


AppraL from the Superior Court of Law of CLEevEeLann, at 
Fall Term, 1847, Settle, J., presiding. 

This is an action of debt upon a covenant. The plaintiff 
undertook and built a courthouse in the town of Charlotte for 
the county of Mecklenburg, and brings this action to recover 
the price agreed to be paid. The defendants were commis- 
sloners appointed by the County Court to make the contract. 
and the action is against them, upon the ground that by the 
deed executed by them they are personally bound for the money. 
The covenant is as follows: 
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Cuariorre, 30 July, 1842. 
Know all men by these presents, that we, Stephen Fox, ete., 

commissioners for and on behalf of the county of Meck lenburg, 
of the one part, and John Dameron of the other part, witness- 
eth, that whereas the said. John Dameron hath agreed to build 
a courthouse for the county of Mecklenburg, in the town of 
Charlotte, according to#the specifications marked <A, ete., the 
said Stephen Fox, ete., for and in behalf of the county of Meck- 
lenburg, on their part do agree that upon the execution of said 

contract fully, and according to the terms thereof, ete., by 1 
January, 1844, then, and in that case, to pay to the said John 
Dameron, ete. It is further understood and agreed that 

(422) the commissioners aforesaid way make payment, ete. 


It is admitted that the building was not erected within the 
time specified for its completion, nor according to the specifica- 
tions; but that the departures from 1t were made with the know!l- 
edge and consent and by the directions of the defendants, and 
that the building was, after the summer of 1844, used and oceu- 
pied by the court in the transaction of public business. It was 
further admitted that the lot upon which the building was to 
be erected was not purchased by the defendants until 27 April, 
1843. 

Upon intimation from the court that the plaintiff could not 
maintain his action, he submitted to a nonsuit and appealed. 


Avery, Gwon and Alexander for plaintiff. 
Osborne and Wilson fer defendants. 


Nasu, J. The action is in debt, and the plaintiff claims the 
money to be paid for building the courthouse. Two objections 
are urged against his right of recovery: one that the defendants 
are not personally hable, and the other that the plaintiff did 
not perform his contract by building the house within the time 
and according to the terms specified. Both objections are fatal. 

The plaintiff sues upon the sealed instrument, and in his 
declar ation must set forth the terms of it, or its legal effect, and 
in general practice it is usual to sct forth the words of the con- 
tract. 1 Chitty Plead., 299, 302. In the contract in this ease 
the plaintiff was bound to finish the courthouse by 1 January, 
1844, at which time, also, the money was to be paid, if the w ork 
was done: The defendants agree that upon the execution of: 

said contract, fully and according to the terms thereof, the speci- 
fications, ete., by 1 January, 1844, then and in that ease to pay, 
ete. It is admitted that the courthouse was not erected ac- 
cording to the specifications nor within the time prescribed. 
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There was, then, a fatal variauee between the allegation (423) 
and the proot. The latter did not support the former. 

The plaintiff, however, says that the variations were all made 
by the directions of the defendant, and that the house was not 
finished within the ttme because the defendants did not furnish 
the ground until 27 April, 1848, and that the courthouse was 
recelved and used by the court. There is no doubt that the 
plaintiff is entitled to receive the value of his work and labor 
done, and materials found by him; but not in this action, which 
is brought on the covenaut to pay. He cannot declare on ove 
contract and recover on a different one. The defendants ex- 
pressly agree that the money shall be paid upon the execution 
of the work at the time specified and according to the specifica- 
tions. The covenant to pay the money is dependent upon the 
execution of the work according to the agreement, The plain- 
tiff, then, cannot recover in this action without an averment of 
performance. Clayton v. Blake, 26 N. C., 497; Glassbrook 1 
Woodrow, 8 Term, 366. The other objection is equally fatal to 
the plaintiff’s recovery. The defendants in entering into this 
contract were acting as public agents—agents or commissioners 
of the county of Mecklenburg. They are, therefore, not per- 
sonally bound, not because public agents cannot make them- 
selves, by their contracts for their principals, personally respon- 
sible, but because in this instance they have not. The doctrine 
en this subject was very elaborately and ably argued before the 
Supreme Court of the United States in the ease of Hodgson v. 
Dexter, 1 Cranch, 345. The defendant was, at the time of mak- 
ing the contract upon which the action was brought, Secretary 
of War, and as such leased from the plaintiff certain buildings 
in the city of Washington for the use of the public, and cove- 
nanted, for him and his successors, “to keep in good and sufh- 
cient repair,” ete. This covenant was signed and sealed “Sam- 
vel Dexter,’ without anv additien whatever. The prem- 

ises were burnt down during the lease, and the action was (424) 
to recover damages under the covenant to repair. Chief 
Justice Marshall, in delivering the opinion of the Court, says 
“It is too clear to be controverted that when a public agent acts 
in the line of his duty, and by legal authority, his contracts 
made on account of the Government are public and not per- 
sonal,” and the reasons given for the judgment in that case 
apply with entire propriety to this. The plaintiff’s counsel. 
there as here, admitted the general doctrine, but denied its ap- 
plication to that case, alleging that the defendant had made 
himself personally liable. In answ ering that argument the 
Court admitted the terms of the instrument. In this case. as 
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in that, it is admitted the building was for the use of the public 
and that the defendants had a right to make it, and in every 
part of the deed they show for whose use and under whose 
authority they were acting. In the binding part of the cove- 
nant the language is certainly explicit: “and the said Stephen 
Fox, ete., acting for and in behalf of the county of Mecklen- 
burg, ete.” In a subsequent part they say it is further under- 
stood and agreed that the commissioners, ete. Whenever, then, 
in the course of the instrument they are obliged to mention their 
own names they state themselves to be commissioners and act- 
ing for the county of Mecklenburg, and where they execute it 
they execute it as commissioners. There is no allegation nor 1s 
there any reason to believe that the plaintiff preferred the pri- 
yate responsibility of the defendants to that of the county. It 
is further alleged by. the plaintiff’s counsel why the case of 
Dexter does not apply to this, that it was the case of a known 
agent of the Government, and the defendants here were the 
agents, not of the Government, but of the county. This objec- 
tion is answered in H2te v. Goodman, 21 N. C., 364. In that 
case the defendant, with other magistrates of Gates County, 
had offered, in behalf of the county, a large reward for 
(425) the apprehension of certain runaway slaves. The plain- 
tiffs had captured some of the slaves and sued in equity 
in consequence of the obstacle to a recovery at law stated in the 
bill. His Honor, Judge Gaston, in giving the opinion of th® 
Court, recognizes no distinction between an agent for the Gov- 
ernment and any other public agents, but considering the de- 
fendants as public agents, extends to them the protection of law 
as such. He says: “We consider it settled law that an action 
will not lie against a public agent for any contract entered into 
by him in his public character, unless he undertake, explicitly, 
to be personally responsible.” Among the cases cited by him is 
that of Dexter. We consider this case decisive of the one before 
us. The defendants were the agents of the county of Mecklen- 
burg in making the contract, so style themselves in the contract 
in every instance in which they refer to their action, and so seal 
and deliver the covenant. 
We see no error in the opinion of the presiding judge. 
Per Curiam. Judgment affirmed. 


Cited: Brown v. Hatton, 81 N. C., 327; Tucker v. Tredell, 
85 N. C., 435; Dey v. Lee, 49 N. C., 240. 3 
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(426) 
WILLIAM F, COWAN v. SAMUEL TUCKER. 


In an action for a slave, where a child claims on the ground that the 
slave was put in bis possession by his parent, and that the 
parent afterwards died intestate without resuming the possession, 
evidence of the declarations of the parent made after the pos- 
session was transferred and not in the presence of the child. that 
he bad lent and not given the slave, is inadmissible. 


AprEat from the Superior Court of Law of IREpELL, at Fall 
Term, 1847, Pearson, J., presiding. ; 

The action is detinue for two slaves, and, on the general issue 
pleaded, the evidence at the trial was that the defendant mar- 
ried a daughter of one Allison, the plaintiff’s intestate, and that 
upon the marriage Allison sent home with the defendant’s wife 
the two negroes, and that they rémained in the defendant’s pos- 
session until the death of Allison, which happened about twenty 
vears afterwards. Upon this evidence the defendant insisted 
that the slaves were to be considered as having been given as 
an advancenient from his father-in-law to him, and of that 
opinion was the court. To repel that inference the plaintiff 
alleged that the negroes were not given, but were expressly lent 
to the defendant, when they were put into his possession; and 
in support of that position the plaintiff offered to prove by a 
witness that, some short time after the negroes went into the 
defendant’s possession, Allison tcld the witness (neither the 
defendant nor his wife being present) that he had lent the ne- 
groes to the defendant, and had not given them to him. But 
upon objection by the defendant, the court rejected the evidence. 
The defendant obtained a verdict and judgment, and the plain- 
tiff appealed. : 


Clarke for plaintiff. (427) 
Osborne and Giron for defendant. 


Reurrry, C. J. We think the act of 1806 does not alter the 
rule of evidence before applicable to such cases, and, therefore, 
that the evidence here was properly rejected. In this very case 
it has heretofore been decided that parol gifts are alone within 
the purview of the proviso to the act of 1806 (27 N. C., 78). 
Therefore it was competent for the plaintiff to prove that the 
negroes were lent and not given. The question is, by what sort 
of evidence may the plaintiff establish the fact that the defend- 
ant received them on those terms? Evidence to the fact of the 
loan at the time the negroes were delivered, or the declarations 
of the defendant at any time, or those of the parent, imme- 
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diately or a week or two preceding the transfer of the possession, 
of the intention to lend the negrces (Moore v. Gwyn, 26 N. C., 
275), are competent and relevant to that point. But it seenis 
to us that 1t would be against principle and dangerous to admit 
the declarations of the parent made after he had parted with 
the possession, and in the absence of the child and never com- 
municated to the child, as evidence of the fact of the loan, con- 
trary to the rational and legal presumption of a gift. For, at 
common law, a gift of a slave was inferred if the father put it 
into the possession of the child upon coming of age or marrying, 
unless upon distinct proof to the contrary. As a gift was pre- 
sumed, the parent could not recover the slave in an action 
against the child. It follows that he could not give himself or 
his executor an action by a declaration, not assented to by the 
child, that he never had given, but had only lent, the negro. 
But it is very ingeniously put by the counsel for the plaintiff 
‘that under the act of 1806 the most positive parol gift is but a 
bailment at the will of the parent, and may be terminated at his 
pleasure, during life by recovering the possession, or at his death 
by leaving a will; and, therefore, that after delivering 
(428) the possession to the child the parent has a continuing in- 
terest on which his declaration may operate and ought 
to operate, since he could have no motive to make an untrue one. 
The distinction would be a sound one if there were anything in 
the statute which allowed the parent to terminate his parol gift 
by declaration or by anything short of changing the possession 
or disposing of the slave by a sale or conveyance to some one 
else, or by a bequest; for, before the act, the subsequent decla- 
ration of the parent was excluded, because the presumptive gift 
was a total alienation and conclusive upon him; and it is not 
so to every purpose since the act, but the parent may treat the 
gift as null in either of the ways mentioned, that is, by an 
express bailment or by taking or disposing of the slave. His 
creditors may also, no doubt, treat the slaves as the parent’s. 
But we do not think it was the intention of the act that the 
right of the child should be defeated in any other way. For, 
if there be an express gift to the child, or one implied from 
the delivery without anything being said, then the act makes 
it a gift from the beginning, as it was before the act, provided 
only the possession continues with the child until the death 
of the parent, intestate. To use the language of Judge Hen- 
derson, the Legislature not only withdrew the case within the 
proviso from the operation of the act, but validated and made it 
a good gift. Stallings v. Stallings, 16 N. C., 298. It is the 
same as if the act had never passed; and the gifts are made 
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effectual from the time of the first delivery, und are to be ac- 
counted for as advancements at that time. Then, plainly, upon 
principle, evidence of subsequent oral declarations of the parent 
ought not to be admitted to divest the presumptive title of the 
child—at least, unless made to the elild. For the means where- 
by, according to the terins of the statute, the parent may termi- 
nate the inchoate gift to the child are epen and solemn 
acts, done either to the child or in such manner as to put (429) 
their existence and purpose bevond dispute and without 
much danger of fraud and perjury, namely, the demanding or 
resuming possession, or a disposition by sale or will. Hence, 
Judge Ienderson reasoned that the circumstances stated in the 
proviso are, in the estimation of the Legislature, evidence equal 
to that of the writing required in the first section to make a 
raid gift, and that the mischiefs intended to be prevented by 
the first section—that is, the setting up of spurious gifts by 
perjury and inisconception—would not arise in the ease ex- 
cepted by the proviso, That is true, for there ean be searcely a 
possibility tor falsehood or mistake to go undetected in setting 
up a parol gift under the cireumstances inentioned in the pro- 
viso, as the possession is in its nature notorious, the presumption 
of a gift from it natural, and that presumption fortified so as 
to become almost an absolute certainty, by the failure of the 
parent to make any other disposition during his life. But 
while fraud or misapprehensions are thus avoided in setting up 
gifts to children, a wide door will be opened to attempts to 
defeat even such as are within the words and meaning of the 
proviso, by setting up spurious loans upon the testimony of 
false or mistaken witnesses as to the seeret declarations of the 
parent. The reception of such evidence would indirectly intro- 
duce many of the mischiefs the statute was intended to prevent. 
There is a plain difference between such private declarations, 
almost to be called mental reservations, and those made dis- 
tinctly to the child, or the acknowledgments of the child. For 
the child, although he knows the parent may revoke his gift, or 
that the creditors may repeal it, expects on just grounds that 
such will not be the case; and, therefore, he is willing to accept 
the slaves and be at the expense, perhaps, of rearing a family 
from them with the view to the ultimate completion of his title 
as from the beginning, either by the intestacy of the parent or 
by a donation in his will. But it might be far other- 
wise if the child were informed by the parent that he had (430) 
not given and did not intend to make a gift, but only < 
loan; for, then, he might be altogether unw illine to retain the 
slaves and rear others for other members of the family. Tt 
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would be an act of plain imposition practiced on the child by a 
parent who would thus deal with him; but it would, probably, 
oftener be an act of injustice to the child and to the memory of 
the deceased parent, in his representatives setting up, by false 
evidence of the dead man’s declarations in secret, the pretense 
of a loan where the parent had intended a gift, as proved by the 
enjoyment which he allowed the child to have (as here) for 
twenty years under the expectation and belief that he was to 
‘ have the absolute property, and without any intimation to the 
child of the contrary in the parent’s hfetime or at his death. 
Hence, the conclusion before stated seems to us to be the proper 
one, that as by the proviso of the act the case of a parol gift 
is taken out of the enacting clause when the possession of the 
slave accompanies the gift and the parent dies intestate, so as to 
make the gift good in itself, and from the time of the possession 
acquired, as 1t was before the act passed, so no posterior decla- 
rations merely by the parent of a loan can be received now to 
defeat the operation of the proviso by setting up a loan instead 
of a gift, more than they could before the act of 1806. 
Per Curiam, Judgment afirmed. 


Cited: Meadows v. Meadows, 38 N. C., 150; Hicks v. Forest, 
41 N. C., 530. 


(431) 
WILLIAM WHITESIDES vy. f. S. TWITTY er At. 


1. It is incumbent on a party excepting. when the error alleged con- 
sists in rejecting evidence, to show distinctly in it what the evi- 
dence was, in order that its relevancy may appear and that it 
may be seen that a prejudice has arisen to him from the rejection. 


2. In like manner. when the alleged error consists in admitting evi- 
dence, the exception must set forth the evidence actually given, 
as it is the only means whereby the court can ascertain whether 
or not the admission did or might have done the party a harm. 


ApprEAL from the Superior Court of Law of RuTHERForp, at 
Fall Term, 1847, Settle, J., presiding. 

The action is debt on a bond for $704.40, given by the de- 
fendants to the plaintiff, dated 12 July, 1843, and payable 
twelve months after date, with the interest from date. Plea, 
usury. 

On the trial the defendants gave evidence that one Anderson 
Staton was indebted to the plaintiff upon several justice’s judg- 
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ments, on which executions were in the hands of one Morris, a 
constable in Rutherford County; and that it was agreed be- 
tween Staton and the plaintiff that Morris and a son of the 
plaintiff should go to South Carolina and bring thence into 
Rutherford a slave and a wagon and team which Staton had 
there, and that when brought into this State Morris should 
seize them under the execution and hold them “to secure the 
said debts until the said Staton would give other seeurity,” and 
that, accordingly, the plaintiff euiplovad Morris and his son for 
that purpose and paid Morris $10 for his services and also paid 
the expenses of the trip. The defendants gave further evidence 
that afterwards it was agreed by and between Staton and the 
plaintiff and the present ‘defendants that, in consideration that 
the said Staton would execute a bond to the defendants 

for the same amount and secure the same by a mortgage (432) 
on certain property, they, the defendants, would give 

their bond to tlie plaintiff for the debt which Staton owed him 
upon the judgments and the plaintif? would aecept the same 
and discharge Staton therefrom; all which was accordingly 
then done, that 1s to say, on 12 July, 1843; and the bond now 
sued on is that which was so given by the defendants to the 
plaintiff, and was made for the sum due to the plaintiff for the 
principal money and lawful interest thereon mentioned in the 
judgments, and did not include the costs. The defendants fur- 
ther gave evidence that on 11 July, 18438, Staton gave the plain- 
tiff a note for $20, and the defendants offered the said Staton 
as a witness to prove that the same was corruptly accepted by 
the plaintiff as usurious interest for the forbearance of the day 
af payment. But he was objected to on the part of the plaintiff, 
on the ground that he was interested in the event of the suit, 
and was rejected by the court. The said Staton thereupon exe- 
cuted to the defendants a release of all rights and every equity 
then existing in or that might arise to him from the determina- 
tion or result of this suit; but the court, nevertheless, rejected 
him again. The plaintiff ‘then offered in evidence the declara- 
tion of the said Staton, made both before and after the execu- 
tion of the bond declared on, “to show the consideration of the 
same note for $20.” They were objected to by the defendants, 
but received by the court. The plaintiff had a verdict and 
judgment, and the defendants appealed. 


Gaither for plaintiff. 
Baxter for defendants. 
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Rerrix, C. J. If the opinions given on the trial were errone- 
ous, vet, as the case is stated in the bill of exceptions, it is not 
in the power of the court to assist the defendants, and it is 

therefore unnecessary and improper to decide the ques- 
(433) tion of evidence. From the nature of a bill of excep- 

tions, as has been frequently declared by this Court, if is 
incumbent on the party excepting, when the error alleged con- 
sists in rejecting evidence, to show distinctly in it what “the evi- 
dence was, in order that its relevancy may appear, and that it 
may be seen that a prejudice has arisen to him from the rejec- 
tion. In like manner, when the alleged error consists in adinit- 
ting evidence, the exception must set forth the evidence actually 
given, as it is the only means whereby the Court can ascertain 
whether or not the admission did or might have done the party 
a harm; for verdicts and judgments are presumed to be right 
and according to law and justice, until the contrary be shown ; 
and the bill of exceptions is required to state all the facts nec- 
essary to show the error clearly, since the party excepting is 
presumed to state the case as strongly against the other party 
and for himself as he can, consistently w ith the truth. It would 
be unsafe for a court of error to proceed upon any other princi- 
ple, for it is improper and, indeed, impossible in practice to set 
forth in every bill of exceptions the whole case made at the trial, 
or to do more than to raise the points made at the trial on 
which the decisions are complained of. But it is indispensable 
to state the facts on which those points arose, since, otherwise, 
it will not appear that the decisions were practically injurious, 
and for such errors only can judgments be reversed, and not for 
any upon merely abstract questions, not legally affecting the 
rights in controversy. In the present case one of the errors 
assigned is in rejecting a witness who was to prove that a cer- 
tain note for $20 was given by Staton to the plaintiff on 11 
July, 1843, for usurious interest “for the forbearance of the 
day of payment”; but it is not stated what debt was forborne 
nor for what period, so as to connect it with the bond sued on 

m such a manner as to render it void under the statute. 
(434) It is left to inference merely that the witness would have 

proved that the plaintiff required or accepted that note 
as the consideration of his agreement to take the defendants for 
his debtors instead of the plaintiff, and to defer the payment 
a year in order to induce them to give their bond for the 
debt with interest. If that were the truth of the case, it would 
raise the question whether the defendants, who are not alleged 
to have been parties to or cognizant of that part of the agree- 
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ment, could avail themselves of the statute so as to avoid their 
bond subsequently given to the plaintiff for the sum really due 
to him, and for a sum truly owing from the defendants to 
Staton, the plaintiffs original debtor. Upon it, perhaps, it 
might ‘be necessary to hold affirmatively, in order to prevent 
evasious of this beneficial statute; but we do not propose to give 
an opinion on it at present, nor have we, indeed, considered 
it, 2S It is not necessary to the decisicn we have to make. For, 
clearly, in order to affect their bond with usury the defendants 
must at least ss that the agreement on which thle note 
tor $20 was given as the illegal premimn for forbearance had 
reference to the bond they were to give. That they have not 
done, nor would have done if the witness had been admitted and 
had sworn to what the exception savs he was offered to prove, 
and it cannot be supposed he w ould have proved more. For it 
is not competent for this Court, without any direct allegation 
of the party to that purpose on the trial, to infer that, besides 
proving “that the note was given for the forbearance of the dav 
of payment” of some debt, the witness would also have prov ed 
that the forbearance purchased was prospectively of this debt, 
by giving twelve months’ tiie to the defendants on their bonds. 
Such an inference the Court could not, perhaps, draw in any 
ease, but certainly not in this. For here the note for #20 and 
the bond of the defendants were given, not only by different 
persons, but on different davs; and, secondly, there were two 
distinct agreements for forbearance established upon the 

defendants’ evidence: the one, on the judgments and exe- (485) 
eutions under which the property was to be seized and 

held in this State until the debtor could give other security in a 
reasonable time; and the other, on the bond of the defendants 
afterwards given at twelve months. For which of those for- 
bearances the note was given, it 1s 1mpossible to tell, as there is 
nothing to distinguish; and, therefore, it must, or, at least, inay 
be taken to have been the former. Tf so, then, according to 
many authorities, we think the plaintiff is entitled to recover; 
for it is settled that to avoid a security as usurious 1t must be 
shown to lave been orginally so, as if a bond be piven for the 
sum lent and afterwards there be an agreement for legal inter- 
est, the first bond continues good and may be recovered on, 
though the agreement for the excessive interest is void, or the 
lender may incur the penalty if he receive the usurious interest. 
Then, in this case, the plaintiff was legally entitled to enforee 
his judgments for every cent appearing to be due on them, as 
they were only for the principal and lawful interest and costs 
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actually owing to him; and, consequently, a new security, 
taken only for the sums thus lawfully due on the judgments, 
could not be infected with usury any more than the judgments 
themselves, unless, at all events, there was an agreement for an 
usurious premium for forbearance on the new security, and not 
merely a prior payment or security of such a premium for past 
forbearance on the prior valid security. As there was no usury 
in the judgments, there can be none in a bond given for them 
and nothing more. Therefore, the evidence rejected could not 
have maintained the issue on the part of the defendants, and 
its exclusion deprived them of no advantage, and furnishes no 
reason for ordering another trial. 

For similar reasons, the admission of Staton’s declarations, 
however incompetent, furnished no ground of reversal, because 

it does not appear what his declarations were, and that 
(436) they could have had any effect on the jury. It is stated 
that they were declarations “to show the consideration 

of the note for $20,” but the exception does not set forth what 
was the consideration thus declared. It is impossible to con- 
jecture, even, what it was said to have been. It may be that it 
was proved that Staton declared it was given for the forbear- 
ance to the defendants. It was incumbent on the defendants to 
have set out the substance of the alleged declarations themselves, 
as, without knowing what they were, the Court cannot under- 
take to say that they did or might mislead the jury. 

Therefore, no error to the prejudice of the appellants being 
perceived in the judgment, it must be affirmed. 

PER CURIAM. Judgment affirmed. 


Cited: Bland v. O'Hagan, 64 N. C., 473; Street v. Bryan, 65 
N. C., 622; 8S. v. Purdy, 67 N. C., 878; Straus v. Beardsley, 79 
N. C., 68; Anight v. Killebrew, 86 N. C., 402; S. v. Lanier, 
89 N. C., 520; S. v. Barber, 7b., 525; Gadsby vc. Dyer, 91 N. C., 
316; 8. v. Pierce, ib., 609; Watts v. Warren, 108 N. C., 517. 
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1. Where a person resides in anogher State during the greater part of 
the year, but has a doniicile in this State in which he also resides 
three or four months of the year, during which time he keeps 
slaves here, he is liable during the time he resides in this State 
to the requisition of the overseer of the road for the services 
of those hands. being of the description of hands bound by the 
general laws of this State to work on the road. 


2. But persons merely passing through the State or visiting it for pur- 
poses of profit or pleasure, and remaining, for days, weeks, or 
even months without having any fixed home, are not persons 
whom the overseer of the roads are authorized to summon as be- 
ing within their districts. 


Aprrat from the Superior Court of Law of Hrenprrson, at 
Spring Term, 1848, Battle, J., presiding. 

This was an action of debt, commenced’ by the plain- (487) 
tiff as overseer of a public fonds in the county of Hender- 
son, by a warrant before a single justice, to recover from the 
defendant the sum of $12 for four days’ work of three hands. 
A judgment was, given against the defendant by the justice, 
from which he appealed to the Superior Court, where, at the 
Spring Term, 1848, the following case agreed was submitted to 
the presiding judge: 

The plaintiff was duly appointed an overseer of a public 
road in Henderson County, and the defendant owned three 
male slaves, over the age of sixteen and under the age of fifty 
years, who were assigned by the Court of Pleas and Quarter 
Sessions of said county to work said read under the orders of 
the plaintiff. The defendant was duly notified to send said 
slaves to work on said road for four days each, which he failed 
or neglected to do; and, at the time when he was summoned to 
send said hands and for more than thirty days before, and at 
the time appointed to work on said road, the defendant, with 
said slaves, was temporarily living 1 in Henderson County. The 
defendant alleged that he was a citizen of South Carolina, where 
he resides about eight months in each year, and where he has 
the principal part of his property and claims and exercises the 
right of suffrage. But he has a place of residence in Henderson 
County, which he annually visits, and occupies about four 
months in each year, embracing the months of June, July, 
August and September. The slaves who failed to work on said 
road are servants, whom he brings with him on his annual 
visits to his residence in Henderson County and takes back on 
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his return to South Carolina. The defendant, both before and 
after he had been suinmoned to send his said slaves to work on 
the road as aforesaid, in passing g gate on the Buncombe Turn- 
pike Road, refused to pay his toll, alleging that he was a citi- 
zen of Henderson County and exempted by the charter of the 

uncombe Turnpike Company from paying tol. The 
(438) parties agree that if the court be of opinion that the 

plaintiff 1s entitled to recover upon the foregoing facts, 
a judgment shall be entered against the defendant for $12, 
otherwise, a Judgment of nonsuit shall be entered. The presid- 
ing judge was of opinion that the plaintiff was entitled to re- 
cover, and gave judgment accordingly, whereupon the defend- 
ant appealed. 


Baxter for plaintiff. 
\V. W. Woodfin for defendant. 


Barriz, J. The question presented in the ease agreed is 
whether the defendant, whose citizenship and principal resi- 
dence 1s in the State of South Carolina, but who has a dwelling- 
house in this State, where he resides with his family four 
mouths in each year, is liable to be called on to send his slaves 
to work the public roads of this State during the time of his 
residence in it. We are of opinion that he As, and we think so 
because he comes within the letter of our “act concerning the 
public roads,” 1 Rey. St., ch. 104, and we ean perceive norhing 
In its spirit to exempt him. The act provides. in section 8, that 
the several county courts shall appoint overseers of the public 
roads in each county, and section 10 makes it the duty of the 
overseers thus appointed to sumimon all white males between the 
ages of eighteen and forty-five, and free males of color and 
slaves etceu the ages of sixteen and fifty years, within their 
respective districts, to mect at such times and places and with 
such working tocls as the overseers shall prescribe, for the work- 
ig and repairing such roads as may be necessary. Each and 
every person so summoned is then required to attend, under 
pain of forfeiting $1 for each day’s*neglect, provided he shall 
have been notified three days before the time appointed for the 

ees and provided further, that for the neglect of any 
(459) slave, his master shall be liable to pay the penalty. Sec- 
tion 12 of the act then declares that no such person as is 
ahove specified shall be exempted from working on the public 
roads, except such as is or shall be exempted by the General 
Assembly or by the County Court on account of personal in- 
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firmity, and except, also, such as shall send three slaves or tliree 
sufficient hands. The provisions of the act are verv broad, and 
will certainly embrace the slaves of the defendant, unless it can 
be shown that the act was not intended to apply to them. This 
the defendant’s counsel has attempted to do, and his main if 
not his sole argument is that the defendant is not a citizen of 
this State; that he has only a temporary residence here; that 
the act was intended to operate only upon our citizens, and that 
it requires express words to extend it to the citizens of other 
States. In support of this argument it is urged that the con- 
struction insisted on for the plaintiff would make the act in- 
clude mere transient passengers and visitors as well as persons 
having a temporary vesidence, like the defendant. We admit 
that our Legislature had in view principally our own citizens, 
because they compose a vast majority of the persons upon whoni 
the act could operate, and we admit, further, that persons 
merely passing through our State, or visiting it for purposes 
of profit or pleasure, and remaining for days, weeks and even 
inonths, without having any fixed home here, are not persons 
whom the overseers of the public reads are authorized to sum- 
mon as being within their districts. Such persons are not fairly 
within the words of the act, and are certainly not within its 
meaning. Having no fixed place of abode within any particu- 
lar district, and staying for no certain time, they could not have 
been contemplated as persons to receive the three days’ notice 
required in the act; and having no working tools , they could 
not reasonably be required to attend with them. They are evi- 
dently, then, not the persons intended by the Legislature. 

But the case of the defendant is very different. Forfour (440) 
months in each year—one-third of his whole time—he 

has a fixed place of residence in this State. The time during 
which he is to reside among us with his family and his slaves 
is ascertained and well known. The overseer of the road in 
whose district he hyes can have no difficulty in learning when 
and where to summon his slaves so as to secure their attend- 
ance; and they are presumed to have tools with which they can 
work. He is surely, then, within the very words of the act, and 
why should he be exempted from its operation? The duty is 
only required to be performed during his residence in the State, 
and for that period he js or may be in the constant use of our 
reads and under the protection of our laws. We think, there- 
fore, that he cannot ee regarded as a mere transient passenger or 
temporary visitor. He certainly did not so regard himself when 
he claimed an exemption from paying tolls to the Buncombe 
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Turnpike Company, as being a citizen of Henderson County, 
which he could have justly claimed only by being such. But 
it is proper to say that we do not rely upon that fact, and we 
refer to it only to show the light in which such residents are 
generally regarded, the light in which they regard themselves, 
not as citizens for political purposes, but as citizens, while they 
reside among us, for many if not for all other purposes. 

We have been unable to find any direct authority upon this 
question, but we think that the case of Kinzey v. King, 28 N.C., 
76, has some analogy to it. It was there held that a witness 
who is summoned in this State, while casually here, but whose 
residence is in another State, cannot be amereed for nonattend- 
ance, if he has returned home and 1s not in the State when he 1s 
called out on his subpeena. But the Court say expressly that if 

the witness be in the State when he is called, “he is sub- 
(441) ject to the same rules as the citizens of the State; im 

such a case he receives the protection of our laws, and it 
will be his duty to obey the mandates of our process.” Now, 
the act declaring the manner in which witnesses shall be sum- 
moned, and enforcing their attendance, etc., shows clearly im all 
its provisions that it was intended to operate mainly upon our 
own citizens. 1 Rev. St., ch. 31, sees. 64 to 75, inclusive. Yet 
we sec that it has been construed to extend to the citizens of 
other States, during the time of even a temporary visit to this 
State. It is manifest that the case before us is much stronger, 
so far as residence is concerned. We are, therefore, of opinion, 
upon a consideration of the whole case, that nothing has been 
shown on the part of the defendant to exonerate him from the 
penalty incurred by failing to send his slaves to work on the 
public road, under the circumstances stated in the case agreed. 

Per Curiam. Judgment affirmed. 


Dist.: S. v. Johnston, 118 N. C., 1189. 


MARTITA NEWELL v. WILLIAM B. MARCH. 


Where money has been paid. when it was not due, under a mistake 
of facts, if may be recovered: otherwise, if paid under a mistake 
of law. 


Apprat from the Superior Court of Law of Davie, at Fall 
Term, 1847, Pearson, J., presiding. 
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This was an action of assumpsit for money had and (442) 
received. Plea, non assumpsit. 

On the trial it appeared that the plaintiff had obtained a 
judgment in the County Court of Davie against one Samuel 
Newell for $2,016.10, with interest and costs, and that an execu- 
tion of filer? fuctus was issued thereon returnable to August 
Term, 1842, which was placed in the defendant’s hands as 
sheriff, and was by lim levied on a house and lot belonging to 
the defendant in the execution, but he did not sell it on account 
of an order to that effect from the plaintiff. Several writs of 
rendition’ exponas were then issued from time to time until 
November Term, 1843, and were placed in the defendant’s hands, 
but the execution of them was suspended by order of the plain- 
tiff. From November Term, 1848, another writ of fi. fa. was 
taken out, and placed also in the defendant’s hands, but likewise 
suspended by the plaintifi’s order, and no other exeeution was 
ever issued on the judgment. In December, 1845, the defend- 
ant, who was still sheriff, called upon the plaintiff’s agent for 
the costs, including his commissions, and exhibited a statement 
in writing, in which commissions were charged upon the sum of 
$2,449.08, that being the amount of the principal debt with the 
interest and costs thereon, the commissions amounting to $61.97. 
The agent paid the costs and commissions, aud the action was 
brought, after a demand, to recover back the latter, either in 
whole or in part, upon the ground that the defendant was not 
entitled to receive them and they had been paid by mistake. It 
appeared further, on the part of the plaintiff, that both she and 
the defendant in the execution were nonresidents, and that he 
had no other property in the county of Davie than the house 
and lot levied on, and that they were not at any time worth 
more than $1,000. 

For the defendant testimony was introduced to show that he - 
had several times advertised the house and lot for sale, but had 
been prevented from selling by the orders of the plain- 
tif’s agent, and that in October, 1843, while the last (443) 
execution was in his hands, Samuel Newell executed to 
the plaintiff a deed in fee simple for the house and lot, in which 
the consideration was stated to be $2,500. 

The plaintiff’s counsel contended that the defendant was not 
entitled to any commissions, or, at most, to connnissions upon 
the sun of $1,000 only, the value of the house and lot levied 
upon; and he insisted that the plaintiff could recover back in 
this action either the whole or a part of what had been paid 
to the defendant, as having been paid by iunstake. His Honor 
held, and so instructed the - jury, that the defendant was entitled 
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to charge commissions upon the sum of $1,000 only, as that 
was the value of the property which he had levied on, but that 
the plaintiff could not sustain the action against him for the 
excess, because the payment was made upon a mistake of law 
and not of fact, and was a voluntary one, and could not be 
recovered back in the action for money had and received; and 
that the defendant’s being sheriff at the time of the payment 
inade no difference, as he had no process in his hands by which 
to coerce it. The defendant had a verdict and judgment, and 
the plaintiff appealed. 


Osborne for plaintiff. 
Craige and Clarke for defendant. 


e 


Barrie, J. Jt is the settled law of England, and has been 
so considered ever since the case of Marriot +. Hampton, 7 
Term, 265, that where money has been paid by the plaintiff to 
the defendant under the compulsion of a recovery at law, which 
is afterwards discovered not to have been due, the plaintiff can- 
not recover it back in an action for money had and received. 
The rule is necessary to prevent the repeated and protracted 

litigation of the same matter, it being better that one 
(444) person should occasionally suffer the wrong and incon- 

venience of paying an unjust claim than that every per- 
son should be rendered insecure in the fruits of a recovery at 
law, Interest reipublice ut sit finis litium. Upon a principle 
somewhat similar, it was said by Mr. Justice Patterson, in the 
case of the Duke de Cadoval v. Collins, 4 Ald. and Ell., 858 
(31 Eng. C. L., 206), that “where there is bona fides. and money 
is paid “with full knowledge of the facts, though there be no 
debt, still it cannot be recovered back.” So it was held by Jr. 
Tee Bayley, in Milner v. Duncan, 6 Barn. and Cress., 671 
(13 Eng. C. L., 294), that “if a party pay money under a mis- 
take of the law, he cannot recover it back. But if he pay 
money under a ‘mistake of the real facts, and no laches are 
imputable to him in respect of his omitting to avail himself 
of the means of knowledge within his power, he may recover 
back such money,’ Many other cases involving these principles 
have come before the courts of England, in soine of which very 
nice distinctions are drawn, so as to make the decisions some- 
times appear almost contradictory : but upon a review of the 
whole of them, Smith Leading Cases, 244, states these points to 
be clearly settled : 

1. That money obtained by compulsion of law, bona fide. and 
without taking an adv antage of the situation of the party pav- 
ing if, 1s not recoverable. 
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2. That money paid with full knowledge of the facts 1s not 
recoverable, if there be nothing unconscientious in the retainer 
of it. 

3. That money paid in ignorance of the facts is recoverable, 
provided there have been no laches in the party paying it. 

The American notes to the samc work show, on the same 
page, that the principles above stated have been recognized in 
several of the States of the Union. In this State there 
is no doubt that money paid under a judgment, or paid (445) 

under legal process before judgment, where no advantage 
is taken of the situation of the party paying, cannot be recov- 
ered back. And it has been decided that it may be recovered 
if paid under a mistake of the facts. Pool v. Allen, 29 N. C., 
120. No case has been brought to our attention where our 
courts have held that if the money has been paid with a full 
knowledge of the facts, but in ignorance of the law, it can be 
recovered back. We have certainly, however, adopted as a prin- 
ciple of our law that necessary maxim that ignorant juris 
excusat neminem, and we think it equally applicable to the pay- 
ment of money under a mistake of the law as to any other case. 
If so, 1t must govern the case before us. Here the plaintiff’s 
agent, having full knowledge of all the facts, paid the money 
to an officer, indeed, but to one who had and could have had no 
legal process against the plaintiff to compel the payment, and 
we think it not unconscientious that he should retain it. 

Per CurIAM. Judgment afhrmed. 


Cited: Adams v. Reeves, 68 N. C., 1386; Lyle v. Siler, 103 
N. C., 265; Houser v. McGinnas, 108 N. C., 685; Jones vr. 
Jones, 118 N. C., 447; Worth v. Stewart, 122 N. C., 261. 


(446) 
AMELTA PARITAM v. ELIZABETH BLACKWELDER. 


A master is not responsible for a trespass committed by his slave. 
unless he ordered it to be committed or subsequently sanc- 
tioned it. 


Appray from the Superior Court of Law of Casarrrs, at Fall 
Term, 1847, Pearson, J.. presiding. 

This is an action of trespass, in which the defendant is 
charged with entering on the land of the plaintiff and cutting 
and carrying away a wagonload of wood. Plea, not guilty. At 
the trial the evidence was that a negro man, who belonged to 
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the defendant, went with her wagon and team to the land of 
the plaintiff, and cut and hauled away a load of wood, worth 
fifty cents, and carried it to the defendant’s yard. The counsel 
for the defendant insisted thereupon that the plaintiff could not 
recover in this action, and moved the court so to instruct the 
jury. But the presiding judge refused to do so, and instructed — 
the jury that though, in such a ease, the defendant would not 
be hable in trespass for the act of a free servant, yet she was 
liable in this action, because the trespass was the act of an irre- 
sponsible slave, doing work for the benefit of the owner. There 
was a verdict for the plaintiff, and, after judgment, the defend- 
ant appealed. 


Osborne and Barringer for plaintiff. 
Thompson and Coleman for defendant. 


Rerrin, C. J. The question in this case is of much conse- 
quence in this country, and particularly to the owners of slaves. 
Though formerly discussed to some extents we had sup- 
(447) posed it to have been long at rest in the minds of the 
profession, and that, in a way, opposite to the opinion 

given to the jury on this trial. 

The general principle is that if one command or procure a 
trespass to be committed, he 1s answerable for it, as 1f done by 
his own hand. So, likewise, is he if a trespass be committed 
without his previous procurement, but for his benefit, and he 
afterwards assent to it and take benefit by 1t. With those ex- 
ceptions, we believe the law does not hold one person answerable 
for the wrongs of another person. It would be most dangerous 
and unreasonable if it did, as it is impossible for society to sub- 
sist withreut some persons being in the service of others, and it 
would put employers entirely in the power of those who have, 
often, no good-will to them, to ruin them. It is admitted im the 
instructions that such is the rule of law when the trespass is 
committed by a servant who is free; which is certainly true, 
and has been so deemed ever since the case of McManus rv. 
Crickett, 1 East., 106, though the servant, at the time of the 
wanton act of trespass, was engaged in the master’s business. 
But it is supposed when the servant is a slave the law should be 
different. upon the ground of the irresponsibility of such a 
servant for his trespasses. For the distinction no authority has 
been discovered after diligent research by the counsel for the 
plaintiff, and we suppose there is none. That per se furnishes 
a strong argument against the action, as slavery prevails so ex- 
tensively in this country, and there ean be no doubt that many 
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recoveries would have been sought and made if the law were as 
assumed for the plaintiff. But we think the distinction is not 
supported more by scund principle than by precedent. The 
ground of it is that a free servant is responsible for his tres- 
passes, and a slave is not, and, therefore, that the master of 
the former is not to be held responsible, while the owner of the 
latter is. Now, there are two kinds of responsibility for tres- 
passes, that is, criminaliter and civiliter. The latter 

alone is that referred to as furnishing the reason for the (448) 
distinction. The whole force of the argument consists 

in the necessity for responsibility on some one for lawless acts, 
in order to prevent their perpetration; and the inference is 
thence drawn that the responsibility must be thrown on the 
master, as there is none on the slave. But it must be perceived 
upon further consideration that the argument fails, since the 
slave, like the free servant, is subject criminaliter, when the act 
which is injurious to another amounts to a pubhe offense, as is 
the ease in respect to trespasses. Moreover, for the very reason 
that slaves are not liable for damages, cur law renders them 
summarily punishable corporally in many instances in which 
free persons are not indictable. In restraint of wrongs by 
slaves, therefore, there is that most powerful consideration of 
responsibility personally, even to a greater degree than in the 
instance of free persons, in respect, at least, of minor offenses, 
aud in equal degree in respect to all others; and that is, surely, 
the most effectual protection both of the publie and individuals 
from injury. But passing. by that and looking to the responsi- 
bility of the party alone for the private injury, it seenis very 
manifest that the difference in that respect between an hired 
and an enslaved servant ought not to have the effect attributed 
to it. For, in general, the pecuniary responsibility of menials, 
though so by contract, is but neminal, and, in cases of aggra- 
vated injuries, it is altogether inadequate. The rule at common 
law could not have been founded on such a responsibility, for 
it would most commenly be merely Ulusory. The true ground 
of the doctrine of the irresponsibility of the master for the tres- 
passes of his servant 1s that before adverted to, which 1s, that 
for acts wanton or willful cf one person, another shall not be 
liable, though the former is the servant of the latter and en- 
gaged in his business at the time; for they are not acts done by 
the direction of the master, or with his assent, or in the 

due course of the servant’s employment. It was never (449) 
argued on any other ground against the master m Eng- 

land, than the one that the servant must or might be prestmed 
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to act by the master’s orders, 1f at the t1me he was engaged in 
his master’s employment. And that is the very point that was 
ruled in the negative in MeManus v. Crockett, when the servant 
was driving the defendant’s carriage, either after he had set 
him down or when he was going for him. This same reason 
apples as directly and cogently to the question of a master’s 
hability for the trespass of his slave. It cannot turn upon the 
irresponsibility of the slave, for that would extend equally to 
his acts, when he was not as when he was engaged in the mas- 
ter’s business; in the former of which eases the instructions to 
the jury unply that the master would not be lable. 

Indeed, the contrary could not be held, unless upon the 
ground, as mentioned by Chief Justice Taylor in Campbell v. 
Starert, 6 N. C., 389, that one is bound to keep up his slaves, 
as he is his beasts, to prevent their going on the premises of 
another——-a doctrine as abhorrent to the feelings as it is con- 
trary to the usages of the country. If a negro leaves his mas- 
ter’s plantation without a permit, he may be taken up and pun- 
ished; but the owner is not compelled either to keep him always 
in his presence or in close custody, in order to avoid being lable 
for his acts. This was distinctly held in the case just cited; 
and although it is not so stated in the report, that case was 
like the present, according to my recollection, in nearly all its 
circumstances, and the decision was intended and considered to 
be upon the broad principle that the master was not liable for 
the trespass of his slave, of which he was ignorant and to which 
he did not subsequently agree. Indeed, Judge Daniel expressly 
puts the case on the point that, although the slave was in his 
master’s employment, the master was not liable, because the 
servant willfully committed the act, that 1s, without the direc- 

tion of the master. That is the true criterion of the mas- 
(450) ter’s responsibility: whether he was, or was not, the 

cause of the trespass, by expressly ordering it or subse- 
quently sanctioning it; and not whether the person injured can 
or cannot have an action against the servant. If it turned on 
the latter ground, the owner would be liable although he were 
present forbidding the servant and doing all he could to pre- 
vent him from doing the wrong. In fine, it would bind the 
master to answer in damages for all the acts of a bad negro, 
upon the presumption of an authority to commit them; a pre- 
sumption which, as 1t seems to us, cannot be drawn from the re- 
lation of master and servant, in reference to one kind of serv- 
ant more than to another. It is the misfortune of one who is 
injured in his person or property by another, that he cannot 
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obtain adequate pecuniary satisfaction; but the misfortune 3s 
no greater when the wrongdoer is a slave than when he is any 
one else who has no property. That he is not able in either 
case to have such redress against the perpetrator of the wrong 
affords no reason why he should recover from one who is as 
innocent as himself. 

Per Curiam. Judgment reversed, and venire de novo, 


(451) 
KELSEY & BRIGMAN v. REST JERVIS. 


Where a petition is filed for a certiorari, upon the ground that a 
judgment has been improperly rendered by default in the court 
below, the petition must set forth, not only an excuse for the 
laches in not pleading, but also a good defense existing at the 
time when he ought to have pleaded. 


AppraL from the Superior Court of Law of Yancey, at 
Spring Term, 1847, Dick, J., presiding. 

This was a petition for a writ of certiorari, in which the peti- 
tioner set forth that he had been sued in the County Court in 
an action of debt, and that, knowing it was not just, and think- 
ing it was not legal that he should pay it, he spoke to an attor- 
ney of the court, who entered an appearance for him, but that 
afterwards, owing to some misunderstanding between his attor- 
ney and the other party, the attorney declined appearing on 
either side, in consequence of which a judgment by default was 
taken against the petitioner; that he had been misled by the 
course the cause had taken, and it had not on that account gone 
off on its merits. He therefore prayed for a writ of certiorari 
to bring up the transcript of the record of the case to the Supe- 
rior Court. The writ was granted, and the case coming on to 
be heard upon the petition and affidavit accompanying the 
same, in the Superior Court at the Spring Term, 1847, it was 
ordered that the judgment by default should be set aside, with 
leave to the petitioner to enter his pleas and have the cause 
placed on the trial docket; and from this order the plaintiff 
appealed to this Court. 


Gaither and Francis for plaintiff. (452) 
J. W. Woodfin for defendant. 


Barris, J. The only question presented on the record which 
we deem it necessary to consider is whether the petition for the 


329 


IN THE SUPREME COURT. [30 


ean: r, DEUS: 


writ of certiorari set forth sufficient matter to entitle the de- 
fendant to the benefit of that remedy. A writ of certiorari has 
been allowed in certain cases as a substitute for an appeal, but 
it is not, like an appeal, a matter of right of which a party may 
avail himself for the mere purpose of delay. It has also been 
allowed where a judgment has been taken in the County Court 
by default, and upon it the judginent has been set aside and the 
defendant allowed to plead, but that can never be done unless 
the party show two things: first, an excuse for the laches in not 
pleading, and, secondly, a good defense existing at the time 
when he ought to have pleaded. Getts v. Franklin, 20 N. C., 
602. In the case before us we need not inquire whether the de- 
fendant has shown a sufficient excuse for his /aches 11 not plead- 
ing, because we are clearly of opinion that he has failed to show 
that he had a good defense at the time when he ought to have 
pleaded. The general allegation that, knowing it was not just, 
and thinking that it was not legal that he should pay the debt 
for which he was sued, he had employed an attorney to defend 
the suit, and that the cause “had not gone off on its ierits,” is 
certainly insufficient for that purpose. The defense, whatever 
it 18, must be so set forth in the petition that the judge sitting 
at chambers, or the court to whom the application for the writ 
is made, may see that it 1s prima facte a good one, for if it ap- 
pear to be otherwise the application ought to be refused. Dou- 
gan v. Arnold, 15 N. C., 99. The defendant in this ease having 
failed to show in this petition what his defense was, the judge 
ought not to have granted the writ of certiorari in the first 
instance, but having done so, the Court to which the transcript 

of the record was returned ought to have dismissed it, 
(453) instead of making the order complained of. 

That order must, therefore, be reversed, and the same 
be certified to the Superior Court, in order that the plaintiffs 
may have their proper remedy against the defendant and the 
sureties to his certiorari bond. 

Per Curtam. Ordered accordingly. 


(uted: Baker v. Halstead, 44 N. C., 44; Lunceford v. McPher- 
son, 48 N.C., 177; Rule v. Council, ib. 36; McConnell v. Cald- 
w ell, 51 N. C.. 470: Pritchard v. Sanderson 92 N. C., 42. 
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DEN ON DEMISE OF S. FLEMMING v. BASIL DAYTON, 


1. A judgment confessed by a third person. to satisfy a fine and costs 
imposed on one convicted of an offense. is regular and proper. 

2. But an execution upon such a judgment can only issue against 
the person who has confessed the judgment. and not against him 
jointly with the person against whom the fine and costs were 
awarded, and an execution issuing against them jointly is void. 
ind a sale under it conveys no title to the purchaser. 


ApprEAL from the Superior Court of Law of Yancry, at 
Spring Term, 1846, Pearson, J., presiding. 

This was an action of ejectment for a tract of land sold under 
two executions against the defendant and one Alfred Keith, and 
purchased by the plaintiff’s lessor. On the trial it was admitted 
that the defendant was in possession of the land sued for, and 
the lessor rested his case, after showing the judgments, execu- 
tions and sheriff’s deed to himself. The judgments appeared to 
have been confessed by the defendant, Dayton, for the 
fine and costs of two indictments against Alfred Keith, (454) 
in which he was convicted and sentenced to pay a fine of 
$5 and the costs in each case, and for which he was ordered into 
custody until they should be paid. The executicns were issued 
jointly against both Keith and the present defendant, Dayton. 

The defendant’s counsel contended that the judemenis con- 
fessed by him were irregular and void, because he was not 
brought into court by any process; but if that were not so, the 
judginents were several, and the executions, being joint against 
both Keith and Dayton, did not conform to them, and conse- 
quently the sheriff’s sale under the executions were void and did 
not convey any title to the purchaser, The presiding judge 
was of opinion that the latter objection was good, and the lessor 
of the plaintiff thereupon submitted to a judgment of nonsuit 
and ayia se to this Court. 


Avery and XN. Woodfin for plaintiff. 
Gaither for aa 


Battie, J. The judgments confessed by the present defend- 
ant, Dayton, although there was no process to bring him into 
court, were regular and proper. S. v. Lane, 23 N. C., 264. But 
they were not connected with those against Keith, so ‘as to make 
them joint against both. They were, indeed, given and accepted 
by the State as a payment of those against Keith, for which he 
was ordered into custody until the fine and costs which were 
adjudged against him should be paid. He could be discharged 
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by the consent of the State by payment of the judginents or by 
taking the oath for the relief of insolvents. S. v. Johnson, 
2 N. C., 2938. The State, by its proper officer, agreed to accept 
the judgments confessed by Dayton as a payment or satisfac- 
tion of these against Keith, in order that he might be discharged 
from custody. They were judgments against Dayton 
(455) alone, and the executions issued upon them should have 
been against him only. Not having been so, the execu- 
tions were irregular and void, and the purchaser of the land 
sold under them acquired no title by his purchase. Dobson v. 
Murphy, 18 N. C., 586; Blanchard v. Blanchard, 25 N. C., 105; 
Collais v. McLeod, ante, 221. 
Per CURIAM. Judgment affirmed. 


JOHN INGRAM v. EZEKIEL DOWDLE. 


A sale of land by a trustee under a deed of trust. made for the pur- 
pose of satisfying debts secured by the deed. is governed by the 
“aet to make void parol contracts for the sale of lands and 
slaves.” 


Apprat from the Superior Court of Law of Macon, at Spring 
Term, 1848, Battle, J., presiding. 
This was an action of assumpsit for $210, being the price of 
a tract of land which Alfred Hester conveyed to the plaintiff, 
upon trust to sell and out of the proceeds pay certain debts men- 
tioned in the deed. The plaintiff read the deed of trust in evi- 
dence, and offered further to give evidence by parol that he set 
the land up at auction for ready money, as directed'in the deed, 
and that the defendant was the highest bidder at the sum of 
$210, and that, before bringing this suit, he tendered to 
(456) the defendant a deed for the land in the fee simple, 
which he refused to accept. But the court refused to re- 
ceive the evidence, being of opinion that the contract was not 
binding on the defendant, because it was not in writing, and the 
plaintiff was nonsuited and appealed. 


No counsel in this Court. 


Rurrin, C. J. The counsel for the plaintiff endeavored to 
take the case out of the “act to make void parol contracts for 
the sale of lands and slaves,” by assimilating a sale by 4 trustee 
in a deed of trust for securing and paying debts to a sale under 
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execution, in which latter case it was held in Tate v. Greenlee, 
15 N. C., 149, that statute did not apply. But there is no anal- 
ogy between the cases. The sale under an execution or a decree 
is that of the law, through its ministers, and upon that ground 
alone is founded the doctrine of the case cited. But in making 
his sale a trustee does not act under an authority from the law, 
but upon his own title simply; and it is immaterial, to this pur- 
pose, whether his title be to his own use or that of others. It 
is said, indeed, that the trustee has no real interest in the sub- 
ject, but 1s merely an agent for others; and, therefore, that 
there are none of those dangers of fraud or perjury against 
which the statute meant to provide. But if he could be looked 
on apart from his title, a trustee is not the agent of the law, but 
of private parties, and the statute wisely applies equally to con- 
tracts of sale effected by agents or by the owners themselves. 
Per Crriam. Judgment affirmed. 


(457) 
DEN oN DEMISE OF J. C. TACIXSON vy. ADAM HAMPTON evr At. 


A deed of trust for land. which has no consideration except that the 
land should be sold for the payment of debts for which the bar- 
gainee was bound as surety, will not operate as a bargain and 
sale. 


APPEAL from the Superior Court of Law of RuruerrForp, at 
Spring Term, 1848, Battle, J., presiding. 

The action was brought against Alley, who was the tenant in 
possession, and the other defendant, Adam Hampton, was ad- 
mitted to defend with him. The plaintiff claimed title to the 
premises as follows: The defendant Alley, being in possession, 
made a deed to John W. Hampton and Samuel 8S. Hampton, 
thus expressed: “Know all men by these presents, that I, John 
H. Alley, have bargained and sold unto John W. Hampton and 
Samuel S. Hampton, of, ete., all my right and title to the land 
which I now live on, lying, ete., to them, their heirs and assigns, 
to be held by them for the following purposes, to wit, to raise 
from the said property the sum of $450, due from John H. Alley 
to the Bank of the State of North Carolina, for which Jona- 
than Hampton, Sr., 1s surety, and also to secure them, the said 
John W. Hampton and Samuel 8S. Hampton, for their becom- 
ing sureties for me, the said John H. Alley, for the sum of $500 
to Robert G. Twitty; and so soon as it becomes necessary to 
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carry this agreement into effect and to raise the money from 
the sale of the property for the purposes above mentioned, then 
the said J. H. and S. 8. H. are to take the same into possession 
and expose the same to sale for ready money, giving notice, etc., 

and out of the proceeds of sale pay,” etc. Afterwards 
(458) the trustees sold the premises to the lessor of the plain- 

tiff for $500, and conveyed to him by deed purporting to 
couvey the fee, with special warranty. 

On the trial the counsel for the defendants raised several ob- 
jections, among which one was that the deed from Alley passed 
nothing, because it was not founded upon any pecuniary con- 
sideration. The plaintiff then gave evidence that the deed was 
made in consideration that the other parties, J. W. H. and 
S. S. H., would become Alley’s sureties for the debt to Twitty 
and to secure them in so doing, and also to secure the payment 
of the debt to the bank. Thereupon the court instructed the 
jury that the deed passed the land as against Alley; and the 
plaintiff had a verdict and judgment, from which the defend- 
ant appealed. 


Baxter for plaintiff. 
Bynum for defendant. ® 


Rurrry, C. J. Upon the opening of the case it struck us that 
the deed might be supported by the debts mentioned in it, as a 
consideration, the securing and paying them being the real mo- 
tive for making it. But looking further into the point, it is 
found not to be so. If there were a proper consideration to 
raise a use in the intended trustees and under the statute to vest 
the legal estate in them, then those debts would sustain the deed 
as against creditors and purchasers, as far as its validity de- 
pended upon the bona fides and adequacy of the consideration 
on which it was executed. The same would, no doubt, be true, 
as making those debts a sufficient consideration to support this 
deed as a contract and equitable assignment of Alley’s interest 
in the land, whatever it might be. But as a valuable considera- 
tion they are not sufficient to support the deed as a bargain and 
sale to the trustees. The deed can only operate as a bargain 

and sale, if at all, since there is no good consideration of 
(459) blood to turn it into a covenant to stand seized, nor any 

to give it any other operation. But as a bargain and 
sale it must have a valuable consideration, that 1s, money or 
money’s worth. Though not expressed in the deed, such a con- 
sideration may be averred, and, if established, it will make the 
deed good. Mildmay’s case, 1 Rep., 25. Therefore, the evi- 
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dence was properly adimitted here; but, unfortunately, it ear- 
ried the consideration no further than the deed itself does, and 
the case is to be determined on the consideration therein ex- 
pressed. Now, it was held early after the statute of uses, that 
if one, in consideration that another is bound as surety for him, 
‘bargain and sell his land to the latter and his heirs, it will not 
operate as a bargain and sale. Ward v. Lambert, Cro. Eliz., 
394. That case was, that one reciting that A. was bound in 
recognizances and other bonds for him, bargained and sold land 
to him and his heirs, and it was found that there was no money 

paid. Whether that was a good bargain and sale was the ques- 
tion; and it was held not, because, in the words of Walmsley, J., 

“In every bargain and sale there must be a guid pro quo, but 
here the vendor hath nothing for his land, and therefore it is 
void.” Upon the authority of that case the doctrine is laid 
down as undoubted law by writers of the highest character 
(Shep. Touch., 222, Preston’s Edition; Com. Dig. Bargain and 
Sale, B. 11); and by no one has it since been questioned. 
Indeed, it 1s obvious here that neither the bargainees nor any 
others were out of pocket one cent for this land—at least, for 
this bargain for it; nor did any one oblige himself to the bar- 
gainor to pay to or for him any sum as the price of it; a pepper- 
corn would have answered; but as not even that was given or 
secured, no use could arise to the bargainees upon the contract 
on which the statute could operate, and nothing passed to them 
in law. The price paid by the lessor of the plaintiff to the 
trustees was given for their estate in the land and not for Alley’s 
interest; and, indeed, he received nothing from either 
the trustees or the purchaser, in the view of the law, for (460) 
his interest, and therefore it continues in him. 

Per CURIAM. Judgment reversed, and renire de novo, 


Cited: Bruce v. Faucett, 49 N. C., 398; Waswall rv. Potts, 58 
N. C., 189; Salms v. Martin, 63 .N. CO. 610: Morris v. Pearson, 
79 N. O., 260. 
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SMITILT & SHUPORD vo BE. CUNNINGITAM. 


Where there is a joint judgment against two defendants in the 
court below and one only appeals. the appeal will be dismissed on 
motion, no matter What steps have been taken in the cause after 
the filing of the appeal. 


AppreaL from the Superior Court of Law of Buxcousr, at 
Spirng Term, 1848, Battle, J., presiding. 

This action 1s brought in assumpsit and commenced by war- 
rant before a single magistrate against the defendant and one 
Henderson. 

Judgment was rendered by the magistrate against both the 
defendants, and Cunningham appealed to the County Court, 
from which the case was transferred under the act of Assembly 
to the Superior Court. In the latter court the case was con- 
tinued for several terms, without any motion being made in it 
on either side, though it appeared that the parties had sum- 
moned witnesses, at Spring Term, 1848. The plaintiff moved 
to dismiss the appeal because it was taken by one of the defend- 
ants only. This motion was resisted upon the ground that the 
plaintiff had waived the objection by their delay and by sum- 

moning Witnesses in preparation for a trial. The court 
(461) sustained the motion and ordered a writ of procedendo 

to issue. From which judgment the defendant appealed 
to this Court. | 


Baxter for plaintiff. 
V. W. Woodfin and J. W. Woodfin for defendant. 


NasH, J. That one defendant cannot appeal from a joint 
‘judgment has been considered as the settled, law of this State 
since the case of Hichs +. Gilliam, 15 N. C., 217. That case 
has been repeatedly noticed in subsequent cases and approved. 
That the principle operates in many cases harshly has been felt 
and admitted, but the principle is considered as sonnd law, 
The objection made by the defendant cannot avail him. It was 
taken in Dunns v. Jones, 20 N. C., 291, and overruled. In that 
case the action was brought in the County Court of Franklin 
against one Ward and the defendant Jones. The defendants 
severed 3 in their pleas, but the judgment was joint. Jones ap- 
pealed and Ward refused to join him. At the ensuing term of 
the Superior Court, to which the appeal was returned, the plain- 
tiff obtained an order for taking a deposition, ‘and the cause was 
continued. At the next term of the Superior Court the appeal 
was dismissed on the motion of the plaintiff, upon the objection 
. 
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that it was an appeal by one defendant from a joint judgment. 
His Honor’s judgment was sustained by the Court. This case is 
recognized and approved in the subsequent case of Stiner v. 
Cawthorn, 20 N. C., 640. 

PrEr Curiam. Judgment affirmed. 


_ Cited: Mastin v. Porter, 32 N. C., 2; Jackson v. Hampton, 
b., 604; Kelly v. Muse, 33 N. es 183: McMillan +. Davis, 52 
hfe oe 221, 


(462) 
RICHARD LEDBE'PPER er av. v. L. O. GASII, 
1. The law gives to tenants in common an absolute right to have 


their land divided. 


2. A decree for partition should show on its face the particular land 
to be divided, and the portion or share of the land to which each 
of the tenants is entitled. 


Aprnat from the Superior Court of Law of Hrenprrson, at 
Spring Term, 1848, Battle, J., presiding. 

The petition is filed to procure a division of land. It sets 
forth that the petitioners*are tenants in common in fee simple 
with the defendant, Gash, in three several tracts of land in the 
county of Henderson, on the waters of the French Broad River. 
The boundaries of the tracts are set forth in the exhibits filed 
with the petition, and the tracts are stated to contain 1,300 
acres. The petitioners state that Alford, Augustus, Silas, Asais, 
Ephraim and Scion Ledbetter, who are infants and sue by their 
guardian, Charles Stagle, and John and Ann and Joseph Led- 
better and Ambrose Litton and his wife, Elizabeth, are entitled 
each to one-fifteenth of said land, and Richard Ledbetter and 
the defendant, Gash, are entitled to or own five-fifteenths in 
equal moieties. They pray a partition of the land so that each 
may hold his share or portion in severalty, as it will be to their 
interest, and pray for the appointment of connnissioners for that 
purpose, according to law. The answer of Gash admits that 
he is a tenant in common, with the petitioners, of the lands 
set forth, and in the proportions stated. It denies that it 
will be to the interest of the parties to have partition (463) 
made, but states that the land ought to be sold and the 
proceeds divided. To this purpose he is about to file a petition — 
in equity. 


Baxter for plaintiff. 
N. W. Woodfin for defendant. 
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Battie, J. The subpena in this case was returned to the 
Spring Term, 1848, of the Superior Court of Law for Hen- 
derson County, at which term the defendant filed his answer, 
and the court adjudged there should be a partition as prayed 
for, and an order was made at the same time appointing com- 
missioners to divide and allot the land, and from this judgment 
the defendant appealed. The defendant in his answer opposes 
the granting of the prayer of the petitions, upon the ground 
that it will be more to the interest of all the parties to have the 
land sold and the money divided, because of the smallness of one 
of the tracts and the small proportion which the good land bears 
to the poor in another. With this objection we have nothing 
to do. The law gives to the tenants in common an absolute 
right to have their land divided, and the plaintiffs here were 
entitled to have their judgment for the appointment of commuis- 
sioners at the first term to which the defendants was brought in, 
the tenancy in common being admitted in the answer. His 
Honor, therefore, committed no error in adjudging that the 
petitioners were entitled to partition in the lands, and appoint- 
ing commissioners for that purpose; but there was error in the 
form of drawing up the judgment. It should show upon its 
face the particular land to be divided and the portion or share 
of the lands to which each of the petitioners and the defendant 
was entitled, and not leave those inquiries to the commissioners. 
In this case, according to the petition and the answer, the six 
minor heirs and the petitioners John, Ann and Joseph Ledbet- 
ter and Ambrose Litton and his wife, Elizabeth, are each 

entitled to one-fifteenth of the lands, and the petitioners 
(464) Richard Ledbetter and the defendant, Gash, are entitled. 

each, to one-sixth part or interest im the whole. The 
only ground upen which the petition was opposed before us was 
that the court erred in hearing the case at the first term at 
which the answer was put in. We have already answered the 
objection. The proceedings in partition are summary, and 
made so with a view to save time and expense. 

For these reasons the judgment must be reversed and the 
cause remanded. 

Per CrriaM. Ordered accordingly. 


Cited: Alsbrook +. Reid, 89 N. C., 153; Alexander v. Grbbon., 
118 N. C., 804. 
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Drn on DeEMISE oF TTARVEN and WIFE vy. HUNTER & SPRINGS. 


1. Where a party who was entitled to the possession of deeds merely 
states ou affidavit “that he did not know what had become of the 
originals, and that he had made due inguiry for them and was 
unable to obtain them.” this is not sufficient to entitle him te 
introduce copies. 

2. In order to authorize one, entitled to the custody of a deed under 
which he claims, to introduce a copy, it should appear that every 
place which the law deems its proper repository should be ex- 
ainined, and every person brought forward who by law had been 
entitled to the possession of the deed. 


APPEAL from Special Term of MercxLtensurc, November, 
1846, Pearson, J., presiding. 

The plaintiffs claim title to the lands in dispute (465) 
through Thomas Kendrick. They alleged that John 
Kendrick, the father of Thomas, devised to him and Green 
Kendrick, his brother, the land in dispute. To show title in 
John Kendrick the lessors of the plaintitf offered in evidence 
copies from the register’s office of various deeds covering the 
land, and a similar copy of a deed from Green Kendrick to 
Thomas Kendrick of his moiety of the devised premises. Mrs. 
Harven, one of the lessors of the plaintiff, was the only child 
and heir at law of Thomas Kendrick, who died in 1829 intes- 
tate. At the time of his death his daughter, Mrs. Harven, was 
an infant, and was but seventeen years of age when she married 
the other lessor of the plaintiff. To entitle themselves to read 
the copies in evidence, the plaintiffs produced one Smith, who 
was the son-in-law and executor of John Kendrick, who proved 
that a few days before his death his testator delivered to him 
the original deeds, with the request that he would hand them 
to Thomas Kendrick, which he did, in whose possession they 
remained to the time of his death. Since then he knew nothing 
of them. The affidavit of W. Harven, one of the lessors of the 
plaintiff, was then read. It stated “that he did not know what 
had become of the original deeds to John Kendrick or of that 
from Green Kendrick to Thomas; that he had made due inquiry 
for them and was unable to procure them. The admission 
of the copies was objected to by the defendants, but allowed by 
the court. Objections to other evidence in the case were made 
below, but were abandoned here, and the only question sub- 
mitted to this Court is as to the reception of the registered 
copies of the deeds. 


Avery and Osborne for plaintiffs. 
Wilson for defendants. 
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Nasu, J. This cause was tried at the Special Term of Meck- 
lenburg, held in the fall of 1846. The case, then, does 
(466) not come under the operation of the act of the General 
Assembly passed at their session begun in that year 
(chapter 68, section 1), and the question is to be decided by the 
law as it existed before the passage of that act. The admissi- 
bility of such secondary evidence, upon a proper case, 1s not 
denied, but it is denied that the plaintiff has entitled himself to 
it here. [n the many cases which have been from time to time 
ruled in our courts, the sound general rule, that the best ey1- 
dence which the nature of the case admits of must be produced, 
has never been lost sight of nor relaxed bevond the manifest 
necessity of the case, and this necessity must be made clear to 
the court. The person who claims the benefit of the exception 
must swear that the higher evidence is not in his power and that 
he does not know where it is, and its destruction or loss must 
be proved by the person in whose custody it is presumed bv the 
law to be, Harper rv, Hancock, 28°-N, C,, 124. Us Honor 
who tried the cause admitted the copies to be read, upon the 
presumption that, in the absence of the proof to the contrary, 
the title deeds p assed to Mrs. Harven, the heir at law, and the 
husband was aed to make an affidavit to account for the 
nonproduction of the originals. Without deciding this ques- 
tion, the objection is as to the sufficiency of the affidavit itself, 
under the cireumstanees. The case does not profess to set forth 
the affidavit itself, bat its contents. It states, not that he did 
not have the deeds in his possession, but simply that the affant 
did not know where they were, and that he had made due in- 
quiry for them and was unable to procure them. It may be 
that his possession is substantially and sufficiently denied, but 
the affidavit ought to have sect out what inquiries he had made, 
where and of whom, that the court might judge whether they 
were sufficient. It will be recollected, also, that the plaintiff 
Mrs. Harven was at the time of her father’s death very voung, 
and was but seventeen when she intermarried with Wil- 
(467) liam Harven. [f the County Court of Mecklenburg iS 
formed their duty, she had a guardian appointed. 
whose custody the title deeds of her real property would ns 
ably be, and if we are to take the affidavit as true, those rere 
may be in his possession still, for it does not appear that he 
delivered them to the plaintiff, the husband. Tt is true that in 
order to show that an original is not in being it is not necessary 
to prove that every place has been searched where 1t might pos- 
sibly be, or every person examined who might, by any possi- 
bility, have it in possession; but every place which the Jaw 
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deems its proper depository ought to be properly examincd and 
every person brought forward who, by law, is entitled to the 
possession. 2 Steph., 1521. Nothing else ought to satisfy the 
court, as the introduction of secondary evidence is from neces- 
sity, that the ends of justice may not be defeated. As from the 
case of Harper v. Hancock, supra, it must clearly appear that 
the higher evidence was not within the party’s power to pro- 
duce, we are constrained to say that the copies of the deeds 
were in this instance inadmissible. 
Per Curran. Judgment reversed, and venire de novo. 


Crted: Robards v. McLean, post, 525. 


(468) 
WILLIAM V. BIRCH y. TIOWELIL & ARMIIELD. 


Where the principal sum in a promissory note is under $100, but the 
interest accrued makes the whole sum due on the note upwards 
of $100, the County Court has jurisdiction of a suit brought upon 
such note. 


ApprrEAL from the Superior Court of Law of Davie, at Spring 
Term, 1848, Manly, J., presiding. 

This was an action of debt commenced in the County Court 
of Davie, upon a promissory note for $93.91, on which there was 
due for interest at the time when the writ was issued the sum 
of $8.21, making the total amount of principal and interest due 
on the note at that time $102.12. Upon the return of the writ 
a motion was made to dismiss the suit, because it was alleged 
to be commenced upon a promissory note for a less sum than 
$100, contrary to the provisions of section 41, chapter 31, Re- 
vised Statutes. The motion was sustained and the suit dis- 
missed, when the plaintiff appealed to the Superior Court, in 
which a similar motion was made and sustained, and from the 
orders of dismission the plaintiff appealed to this Court. 


Crarge for plaintiff. 
Clarke for defendants. 


Barrie, J. We think that the court below erred in dis- 
missing the plaintiff’s suit. Sec. 40, ch. 31, Revised 
Statutes, enacts that no suit shall be’ originally com- (469) 
menced in the County or Superior Court “for anv sam 
of less value than $100 due by bond, promissory note or liqui- 
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dated account signed by the party to be charged thereby,’ and 
the next succeeding section, to wit, the 41st, makes it the duty 
of the court, if any suit shall commence therein “for any smu 
of less value than $100 due by bond, promissory note,” etc., to 
dismiss it. In the court below the value of a promissory note 
seemed to be considered the same as the principal sum due on 
it, without regard to the interest, and in that consisted the 
error. By the value of a note is meant what it is worth, and 
that must be both its principal and interest; otherwise, all notes 
for the payment of the same amount of principal money, 
whether much, little or no interest is due upon them, will be of 
precisely the same value. This is certainly not so in fact, and 
it is not understood to be so in common parlance. This suit, 
then, having been commenced in the County Court upon a prom- 
issory note of greater value than $100, that court had jurisdic- 
tion of it, and ought not to have dismissed it, by reason of any- 
thing contained in section 41 of the act referred to. But, per- 
haps, it way be ecutended sec. 6, ch. 62,’ Revised Statutes, “con- 
cerning the power and jurisdiction of justices of the peace.” has 
taken away the original jurisdiction of the courts over cases 
of this kind. That section gives to a single justice, out of court, 
the power to take cognizance of and determine any suit com- 
menced by warrant upon a promissory note, the principal sum 
due on which is less than $100, though that, together with the 
interest, may be more than $100; but the section does not ex- 
pressly, nor by any necessary implication, take away the juris- 
diction of the courts, and consequently it remains and becomes 
concurrent. These principles are fully sustained by the cases 
of Griffin v. Inge, 14 N. C., 358; McCarter vr. Quin, 26 

(470) N. C., 48, and Clark v. Cameron, ib.. 161. The judg- 
ment of the Superior Court must be reversed. | 

Per CvRIaM. Reversed. 


Cited: Ausley v. Alderman, 61 N. C., 216; Patton v. Ship- 
man, 81 N. C., 34. 
Overruled: Hedgecock v. Davis, 64 N. C., 651. 
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DEN oN DEMISE oF W. PP. WAUGH v. W. RICHARDSON. 


1. A grant cannot be avoided upon evidence in ejectment. 


2. The granting part of a deed is not avoided by a defect in the ex- 
eeption; but the exception itself becomes ineffectual thereby and 
the grant remains in force. 


ApprEAL from the Superior Court of Law of Asuxr, at Spring 
Term, 1846, Caldwell, J., presiding. 

The plaintiff claimed the premises under a grant made to 
Jesse Ray, in 1829, for 3,000 acres of land, as a bounty for 
erecting iron works, under the act of 1788. The patent describes 
the land by buts and bounds, which, upon calculation, includes 
8,699 acres; and after the description then follow these words, 
“ineluding within its bounds 5,699 acres of land, which is ex- 
cepted in this grant.” The survey annexed to the grant con- 
tains the boundaries set out in the grant and designates the 
quantity of the land as 3,000 acres, but does not except any part 
or quantity of the land within the survey. But the plat 
attached to the survey has laid down, within the exte- (471) 
rior boundaries of the whole tract, a number of smaller 
plats, having no description annexed to them, except that within 
some of them are written “100 acres, 175 acres,” and so on. 

The defendant alleged that the grant was void, and offered to 
prove by witnesses that the requisites of the statute had not 
been complied with in various particulars in entering the land 
and having it viewed and surveyed. But the court refused to 
recelve the evidence. The defendant then offered witnesses to 
prove what land it was intended to except, and that such excep- 
tion included 50 acres which cne Campbell had entered before 
Ray’s survey, which was granted to the defendant in 1840. 
But the court rejected this testimony also. 

The defendant then moved the court to instruct the jury that 
it was incumbent on the plaintiff to show with certainty the 
land excepted, and that without doing so he could not recover. 
But the court refused to give such instructions, and informed 
the jury that the plaintiff was entitled to recover, as the de- 
fendant had not shown an elder grant for the land in his pos- 
session. 

Verdict and judgment for the plaintiff, and the defendant ap- 
pealed. 


Clarke for plaintiff. : 
' H.C. Jones for defendant. 
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Rerrry, C. J. There have been a great many cases follow- 
ing those of Reynolds +. Flinn, 2 N. C., 106, and Sears v. Par- 
ker, 7bD., 125, and firmly settling the principle there laid down, 
that a grant cannot be avoided upon evidence in ejectment, not- 
withstanding the strong and general terms in which the act of 
1799 declares them void, if obtained contrary to law. The 
court was right, therefore, in rejecting the evidence of a viola- 
tion of the provisions of the act of 1788, since it could not le- 

gally impeach the grant. For the same reason the grant 
(472) could not be affected by excess of quantity above the 

3,000 acres, allowed as a bounty by the act. The case, 
therefore, depends upon the construction of the grant. Now, 
that must be made upon its own terms and cannot be altered 
by evidence aliunde of an intention to except particular land, 
which is in truth not excepted in the deed. The evidence offered 
for that purpose was, consequently, also properly rejected. 
Then, what is the legal constructicn of the grant upon its face‘ 
There is no doubt that, but for the exception, it passes all the 
land covered by the boundaries according to the calls, courses 
and distances, notwithstanding the quantity so far exceeds that 
mentioned in it, for the quantity is no part of the description 
and cannot control a definite description by inetes and bounds, 
which is so well settled as to have become an elementary rule 
of construction. It follows thence that the question turns ex- 
elusively upon the operation of the exception, which is of 
“5.699 acres, ineluded within the bounds,” without specifying 
any particular portion as constituting the quantity reserved, or 
any part of it. We think the exception, thus vague and uncer- 
tain, must be inoperative and cannot restrain the general terms 
of the grant of the land according to the description in the 
patent. <A grant of “5,699 acres, included in a county, or In- 
cluded within certain boundaries covering 100,000 acres, ” would 
be void for the uncertainty of the subject of the grant. So, 
when the grant clearly identifies the thing granted, it must pass 
all of it that is not properly and sufficiently excepted. The 
granting part of a deed is not avoided by a defect in the excep- 
tion, but the exception itself becomes ineffectual thereby, and 
the grant remains in force. Such, we hold, to be the law of this 
case according to the terms of the patent. There is nothing in 
the plat and survey annexed to it which can aid the construe- 

tion, supposing they could have the effect in any case of 
(473) extending the sense of plain words in the body of the 

grant; for, in fact, the grant goes beyond the description 
in the survey in introducing an exception at all; and the whole 
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figure in the plat formed by the lines called for in the survey is 
occupied by smaller diagrams, in some of which there are num- 
bers of acres set down, but there is no clew given thereim to the 
inquiry, Which diagrams represent the part or parts exeepted ? 
These circumstances, together with the disregard of the enact- 
ments regulating the proceedings cn entries for iron works, 
alleged by the defendant, may furnish sufficient grounds for 
impeaching the grant in another proceeding. 

But in this action the law is that the grant is to be received 
as valid; and we think it is to be read as if there were no ex- 
ception in it, since the exception as expressed is so vague as not 
to identify the part excepted, and is therefore ineffectual. 

Per Curtam. Judgment affirmed. 


Crted: McCormick +. Monroe, 46 N. C., 14, 16; Melton rv. 
Monday, 64 N. C., 296; Robeson v. Lewis, ib.. 7388; (rudger v. 
Hensley, 82 N. C., 484; Dugger v. Dickerson, 100 N. C., 11; 
Patton v. Hducational Co., 101 N. C., 411; Blow v. Vaughn, 
105 N. C., 204; Brown v. Rickard, 107 N. C., 644; Mfg. Co. vr. 
Frey, 112 N. C., 161; Hemphill +. Annis, 119 N. C., 519; 
Wyman v. Taylor, 194 N. C., 430; Lumber Co. +. Cedar Co., 
142 N. C., 422. 


R. J. ALLEN v. MARVEL MILLS. 


Under the acts of Assembly establishing the county of Polk, connected 
with the act of 1886, Rev. St... ch. 31. sec. 380 a citizen of the 
county of Polk has no right to institute o suit in the Superior 
Court of Rutherford County against another citizen of Polk. and 
on plea the suit must be dismissed. 


APPEAL from the Superior Ccurt of Law of Ruruerrorn, at 
Spring Term, 1848, Battle, J., presiding. 

The writ is in case, and was issued from the office of (474) 
the Superior Court of Rutherford to the sheriff of Polk, 
by whom it was served on the defendant. Upon its return the 
defendant filed a plea in abatement, alleging that neither the 
plaintiff nor the defendant were residents of the county of 
Rutherford, but before and at the time of issuing said writ “he, 
the said plaintiff and this defendant were and from thence 
hitherto have been and still are residents of the county of Polk.” 
To this plea there was a general demurrer. On argument, the 
court adjudged “that the demurrer be overruled and the de- 
fendant go without dav.” The plaintiff appealed to this Court. 
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V. W. Woodfin for plaintiff. 
Baxter for defendant. 


Nasu, J. The controversy arises under the act of the Gen- 
eral Assembly, passed in the year 1846-’47, for establishing the 
county of Polk. By the act of 1836, Rev. St., ch. 31, sec. 39, it 
is provided, among other things, “that all actions on the case 
shall be brought to the court of the county where both parties 
reside; and where the parties live in different counties, shall be 
brought to the court of either county, at the option of the plain- 
tiff; and when any suit or action shall be brought otherwise 
than is herein directed, such action or suit may be abated on 
the plea of the defendant.” The demurrer admits that both 
the parties, at the time the writ was issued, lived in the county 
of Polk, and the judgment of the court was clearly right, unless 
the act of 1846 has otherwise directed. In other words, the 
Superior Court of Rutherford has no jurisdiction of the case 
unless that act gives it. It is not pretended that any other does. 
Let us examine this act, then, and see what is the jurisdiction 
conferred by it on the Superior Court of Rutherford, as to the 
question before us. By chapter 26, 1846, the county of Polk is 
established and its boundaries prescribed, and by the supple- 

mental act, ch. 29, its rights, privileges and immunities 
(475) are secured to it. By the first section 1t is invested with 

all the rights, privileges and imniunities cf other coun- 
ties in the State. By section 4 a Court of Pleas and Quarter 
Sessions is established, the times and place of holding its terms 
designated, and by the fifth its jurisdiction is pointed out. It 
declares that county courts “shall possess and exercise the same 
power, authority and jurisdiction as is possessed and exercised 
by the county courts in this State, and shall have exclusive 
jurisdiction of all crimes committed within the mits of said 
county, until a Superior Court shall be established for said 
county; and all suits at law now pending in the county courts 
of Henderson and Rutherford, wherein the citizens of Peik 
County are both plaintiffs and defendants, and all indictments 
in the county courts of Rutherford and Henderson, against citi- 
zens of Polk County, shall be transferred to the County Court 
of Polk, and all appeals from the County Court of Polk shall 
be sent to the Superior Court of Rutherford, where the plaintiff 
resides in that portion of Polk County taken from Rutherford, 
and to the Superior Court of Henderson, where the plaintif 
resides in that portion of the county taken from Henderson.” 
So far, then, as the police of the county, and the enforcement 
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and protection of the civil rights of the citizen and the punish- 
iment of crime of an inferior character and most frequent oc- 
currence are concerned, the organization of the county was com- 
plete. By the act of 1836, ch. 31, secs. 5 and 40, the Courts of 
Pleas and Quarter Sessions “have full power and authority to 
determine all causes of a civil nature whatever at the common 
law within the county, where the original jurisdiction is not by 
any act of the General Assembly confined to a single magis- 
trate or to the Supreme or Superior Courts.” The original 
jurisdiction of the County and Superior Courts in civil matters 
is concurrent without any regard to the amount claimed, where 
it is not confined to a single magistrate, and an action can be 
brought in the County Court to recover any amount of 
money for which it can be brought in the Superior (476) 
Court. This jurisdiction is conferred, by the above scc- 

tion of the act of 1846, on the county of Polk, with the right of 
appeal, as pointed out 1m it. 

The action in this case could have been brought in the County 
Court, and although no Superior Court was then organized, the 
suitors in it were not deprived of the right of having their cases 
revised. Provision is expressly made, securing the right of ap- 
peal, and at no greater costs as to the circumstances than ex- 
isted before the erection of Polk County. It is evident it was 
not the, intenticn of the Legislature to give to the Superior 
Court of Rutherford any but an appellant jurisdiction in cases 
of a civil character arising in Polk County, where the plaintiff 
resided in the latter. In other words, they did not intend to 
alter the general law governing the bringmg of actions, as regu- 
lated by the act of 1836. Section 6 of the act of 1846 is, how- 
ever, conclusive upon the question. No’ Superior Court had - 
been organized for the county of Polk, and provision was to be 
made for the punishment ef those higher offenses the jurisdic- 
tion over which, by the general law of 1836, is confined to those 
tribunals. Section 6 accordingly provides “that all criminal 
offenses which may be committed in the county of Polk, which 
are cognizable only in the Superior Court of Law, shall be and 
continue under the jurisdiction of the Superior Courts of Law 
of Rutherford, where the offender resides in that portion of 
Polk County which was taken off from Rutherford County, 
until a Superior Court shall be established for the county of 
Polk.” It is thus seen that the Legislature, in this matter, did 
not act unadvisedly or without a due attention to the con- 
venience and interest of the citizens of Polk County. In every 
ease where the law would be enforeed within the county, pro- 
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vision is made for its due execution, at the same time securing 
to suitors the same right of having their cases examined before 
a Superior Court as was enjoyed by those ef all other 
(477) counties. And in those cases, when by the general law 
they could not be so examined into, provision 1s made 
for a resort in the first instance to a tribunal without the county, 
and in giving this original jurisdiction to the Superior Court 
of Rutherford they restrret it to criminal offenses and to those 
which, alone, are cognizable in the Superior Courts, and thereby 
denying it, impliedly, In civil cases. 
Per Ccrtan. Judgment athrmed. 


THIOMAS R. MILLER vy. J. J. BATES 


A justice of the peace before whom an attachment is returnable has 
no right to refer the papers to the County Court. unless it ap- 
pears that the plaintiff made oath before him that the gariishees 
owed to the defendnat some debt. or had property of his in their 
possession, or that ther made such a statement of facts that the 
justice could not proceed to give judgment thereon. The process 
returned to the County Court. without some of these matters 
being certified by the justice. should be dismissed. 


APPEAL from the Superior Court of Law of HrENpERson, at 
June Term, 1846, Battle, J., presiding. 

The plaintiff sued out an attachment against the defendant 
returnable before a single justice, and caused several persons, 
among whom was George Clayton, to be summoned as garnish- 
ees. They accordingly appeared before the justice, who, after 
examining them upon oath, made the following endorsement 

upon the attachment: ‘On examination of the within at- 
(478) tachment before me, Lincoln Fulton, an acting justice 

of the peace for the county of Henderson, the plaintiff 
and garnishees being present and having been examined on the 
garnishment on their oath duly administered, and declaring 
thereon that the plaintiff in this attachment can have no claims 
whatever upon any amount in their hands due James J. Bates, 
and I from examination rendered judgment against the plaintiff 
for costs, took his affidavit according to law, and transmit the 
same, together with the original attachment and all the papers 
thereto annexed, to the Court of Pleas and Quarter Sessions for 
Henderson County, that due justice therein may be rendered 
according to law. I have directed the officer to notify the par- 
ties that the same will be returned to the next County Court.” 
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There was also an endorsement by the justice of his judgment 
against the plaintiff for costs, though he “found the debt of the 
plaintiff to be just for the sum of about $50.” And another 
endorsement of a levy of the sheriff in these words, “Levied this 
attachment on James J. Bates’ interest in one lot in Hender- 
sonville and improvements, the lot on which George Clayton 
now lives, at the suit of Thomas R. Miller.” 

The attachment, with the proceedings thereon and other 
papers, were returned to the next County Court, from which 
they were transferred by virtue of the act of 1844, ch. 12, to the 
Superior Court, and, at the Special Term thereof in June, 1846, 
they were dismissed, upon the motion of the counsel for the 
garnishees, and the plaintiff appealed. 


Francis for plaintiff. 
Baxter for defendant. 


Barrie, J. We cannot see how the court below could have 
done otherwise than dismiss the attachment as having been 
improperly returned by the justice of the County Court. 

The “act authorizing attachments to issue for the reeov- (479) 
ery of debtg, and directing the procecdings thereon,” 1 

Rey. St., ch. 6, prescribes, in section 14, the mode of ‘proceeding 
against ‘garnishees in attachments returnable before a single 
justice. Among other provisions, it declares that “when any 
garnishee shall on his or her garnishment deny that he or she 
has in his or her possession any property of the defendant, and 
the plaintiff in such attachment shall on affidavit suggest to the 
justice that such garnishee owes to or has property in his or 
her hands belonging to the defendant, or when any garnishee 
shall on his or her garnishment make such a statement of facts 
that the justice before whom such garnishment shall be made 
cannot proceed to give Judgment thereon, then, in cither of these 
cases, the justice shall return the attachment and other papers to 
the next County Court to be held for his county, and the court 
shall order an issue or issues to be made up and tried by a jury, 
and the court shall give judgment on the verdict of the jury as 
in other cases.” Now, in the case before us it does not appear | 
that the plaintiff suggested on oath either of the things which 
authorized the justice to return the proccedings to the County 
Court. The justice savs merely that he “took the plaintiff's 
affidavit according to law,” but he does not state that the plain- 
tiff swore that the earnishees owed to the defendant any debt, or 
had any property of his in their hands or that they made such 
a statement of facts that the justice could not proceed to give 
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judgment thereon. He, therefore, apparently, had no authority 
to return the attachment and accompanying papers to the County 
Court, and the garnishees had the right to have the proceedings 
dismissed as to them; particularly as it does not appear that the 
plaintiff, after the attachment and papers were returned to 
court, ever moved to have an issue made up to try the question 
of their indebtedness to the defendant or of their having any 
property belonging to him in their hands. Nor could the 
(480) attachment be sustained before the court by virtue of the 
levy on the land of the defendant in the possession of 
George Clayt on. It does not appear that the lot was shown, or 
offered to be shown, by the plaintiff to belong to the defendant ; 
but if that had been done, the justice did not condemn the sanie 
for the satisfaction of the plaintiff’s debt, as he was required 
by section 20 of the before-recited act to have done before he 
returned the attachment to the County Court. Therefore, nei- 
ther the County Court nor the Superior Court, to which the 
cause was transferred, had jurisdiction of it, and the latter court 
did right in dismissing it. 
Per CURIAM. Judgment afirmed. 


ID IF. RAMSOUR and Wire vy. JOSTIUA HARSHAW. 


On an appeal from the judgment of a justice of the peace. if the de- 
fendant does not plead, so that an issue may be made up. the 
court may render judgment either with or without the verdict of 
rhe ha Bae ve 


AppeEAL from the Superior Court of Law of CHEROKEE, at 
Spring Term, 1848, Battle, J.. presiding. 

The suit began by warrant before a justice of the peace for 
$25.85, due i account. From the transcript the case appears 
to be as follows: The suit was commenced on 5 March, 1845. 
and the defendant appeared before the justice and “nleaded the 

statute of limitations”; thereupon gudgment was rendered 
(481) for him, and the plaintiff appealed to the County Court. 

At December Term, 1845, the plaintiff was nonsuited 
and appealed to the Superior Court; and in March, 1847, the 
case was submitted to a jury and the plaintiff was again non- 
suited; but on his motion the nonsuit was set aside on the pay- 
ment of costs. At March Term, 1848, a jurv was again impan- 
eled to try the issue on the statute of limitations, and while the 
trial was pending the defendant offered to plead a set-off, but 
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the court refused to receive the plea, and there was a verdict for 
the plaintiff. The defendant’s counsel then moved in arrest of 
judgment because there was no issue joined on which a verdict 
could be given; but the court gave judgment, and the defendant 
appealed. 


J. W. Woodfin and Francis for plaintiff. 
Edney for defendant. 


Rurrix, C. J. The motion to plead a set-off was properly 
refused, whether it be regarded as a motion to plead ab origine 
or to add a plea to one before made. Being a motion addressed 
to the discretion of the Superior Court, the decision there is 
final. It has been often held so in respect to adding a plea. So 
it must be when the defendant does not plead in apt time and 
wishes to do so afterwards. The act of 1794 allows a trial by 
jury on an appeal from a justice on an issue made up in the 
County Court, but it directs that the issue shall be made up at 
the first term, and consequently the defendant, as a matter of 
right, cannot plead after that term. Upon this ground this 
Court could not reverse the decision, being on a matter of dis- 
cretion, whatever we might think of its propriety. But under 
the circumstances and in that stage of the case the court very 
properly, in our opinion, refused to admit the plea tendered. 

We think, likewise, that the court properly refused to 
arrest the judgment. The defendant insisted on the stat- (482) 
ute of limitations before the magistrate, and he entered 
it on the warrant as “the plea” of the defendant, and although . 
no plea was formally drawn up and filed in the County Court, 
it is obvious that both parties treated that minute as a plea, on 
which issue was joined in both the County and Superior Courts. 
The plaintiff was twice nonsuited, because he was not ready to 
prove his case on that issue, there being no other, and he was 
compelled to pay the costs to the defendant in order to get his 
cause reinstated. The justice of the case, therefore, clearly re- 
quired judgment to be given on the verdict, as upon an issue 
joined. But if it be admitted that there was no plea in court, 
the plaintiff would still be entitled to judgment for the want of 
a plea. From the nature of the jurisdiction of a justice of the 
peace, an appeal from him was to all the justices sitting in the 
County Court for a rehearing in a summary way, like that. be- 
fore had out of court. Such is the course on appeals to the 
Quarter Sessions in England. Accordingly, our acts of 1777, 
Rey. Code, ch. 115, 63, expressly provided for a rehearing or de- 
termination by the justices of the court without further process, 
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and in a summary way without a jury. The act of 1794, Rey. 
Code, ch. 414, directs, indeed, that an issue shall be made up 
and tried the first court by a jury. But it 1s obvious there can 
be no issue made up unless the defendant will tender one by 
plea, as without a suggestion from him the court cannot know 
on what point to make up the issue. Then, the question is, 
What is the proper course when the defendant will not plead? 
The plaintiff is not thereby to be deprived or delayed of a trial. 
In strictness we suppose the court might proceed to a summary 
adjudication according to the course of the common law and 
that prescribed in the act of 1777. But the practice, we believe, 
has been to call in a jury in such cases to ascertain the sum due 
the plaintiff, in the nature of an assessment of the dam- 
(483) ages on a writ of inquiry upon a judgment by defanlt. 
Admitting the practice not to be founded on any express 
provision of the statute. vet it seems very proper in itself, as it 
is in aid of the judgment of the court and violates no principle, 
but is conformable to the general preference of the law for a 
trial by jury, either in determining an issue of fact or in ascer- 
taining damages. It cannot be erroneous to impanel a jury in 
such a case; For if the court could, without a jury. give a sum- 
mary judement, there is no harm in adding to the judement of 
the court the sanction of finding by a jury. From the provision 
in the statute for a jury to try an issue joined on an appeal, 
the power incidentally arises to the court to call in the aid of a 
jury to ascertain the debt, when there is no issue and the debt 
is uncertain upon the warrant. It follows that the plaintiff was 
entitled to judgment, though there was no issue, for if the court 
was satisfied that the sum of money was due to the plaintiff, 
there should be judgment for it, whether the court became thus 
satisfied by force, simply, of the evidence given in court or by 
that together with the concurring verdict of the jurv. 
Per CURIAM. Judgment affirmed. 


(ted: Wilhams v. Beasley, 85 N. C., 118. 
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(484) 
WILLTAM KEINE v. JOHN SHULER, 


It is ne objection to an action for malicious prosecution that the 
party was arrested under a warrant having no seal, nor is it nec- 
essary in such an action to show that the name of the person 
who conunenced the prosecution was endorsed on the bill of the 
indictment as prosecutor. 


ApPreAL from the Superior Court of Law of Macon, at Spring 
Term, 1848, Battle, J., presiding. 

This is an action for maliciously prosecuting the plaintiff and 
causing him to be indicted for stealing some sheaves of oats 
from the defendant. Plea, not guilty. On the trial the plain- 
tiff gave in evidence a warrant issued against him for the of- 
fense by two justices of the peace, which was not under seal, but 
only signed by them, and the plaintiff further gave evidence 
that the defendant made oath that the plaintiff stole the oats, 
and apphed to the magistrate for the warrant; and that the 
plaintiff was arrested thereon, and, upon examination had, was 
bound over by the magistrate to court on the charge, and that 
the warrant and recognizances were duly returned. The plain- 
tiff further gave in evidence the record of an indictment found 
for the larceny, and his subsequent. trial and acquittal thereon, 
and, also, that the defendant, upon the return of the process to 
court, appeared as a witness against the plaintiff, and was the 
only one sworn and sent to the grand jury upon the indictment; 
and that, pending the indictment, the defendant made a bet with 
another person that he would convict the plaintiff on the indict- 
ment. The counsel for the defendant insisted that the warrant 
was vold, because it was not under seal, and therefore that the 
defendant could not be held responsible as the prosecutor 
on that. and that. for that reason, and beeause the de- (485) 
fendant was not marked on the indictment as the pros- 
ecutor and did not appear to have been a witness on the trial 
of the plaintiff, there was no evidence that the defendant was 
the prosecutor of the indictment; and he moved the court so ta 
instruct the jury. The court refused the motion, and charged 
the jury that the defendant conld not avail himself of the want 
of a seal to the warrant as showing that he did not cause the 
plaintiff to be prosecuted and indicted for the lareeny, and that 
upon the warrant and record and the parol evidence, if believed 
by them, the jury might find that the defendant was the pros- 
ecutor of the indictment, if they were satisfied therefrom that 
such was the fact. The jury found for the plaintiff, and the 
defendant appealed from the judgment. 
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J. WN. Woodfin for plaintiff. 
Kidney for defendant. 


Rurriy, ©. J. If the magistrates had discharged the plain- 
tiff and the action were for maliciously charging the plaintiff 
with the larceny before them and causing him to be arrested 
therefor, 1f 1s not seen that the defect in the warrant could have 
protected the defendant. For the charge alleged against the 
plaintiff was of an infamous offense, and the magistrates had 
cognizance of it as respected the arrest and examination of the 
person accused, and by the prosecution the plaintiff would have 
been prejudiced in his property and character. Upon those 
grounds it has been often held that after the discharge of the 
accused this action will lie, if the proceedings, though defective, 
were maliciously prosecuted without probable cause, C hambers 

Robison, Str., 691; Elsee v. Smith, 1 Dow. and Ryt., 
But that is not material here, since the action is for the malh- 
clous prosecution of the indictment. Now, the defense is that 

the defendant was not, in point of law, to be taken as the 
(486) prosecutor of it, because he was not endorsed as such on 

the bill and the plaintiff did not prove that the defendant 
gave evidence against him on his trial. But, clearly, those cir- 
cumstances do not determine the defendants’ liability, as he may 
have promoted the prosecution and been the cause of it, though 
not avowedly the prosecutor appearing of record. He is hable 
if in point of fact the indictment was preferred at his instance. 
To establish the affirmative, the circumstances that the defend- 
ant in the first instance applied for a warrant against the plain- 
tiff for the larceny and caused him to be arrested and bound 
over, and again attended and went before the grand jury as a 
witness against him and also made a wager that he would con- 
viet him on the indictment, certainly constituted evidence proper 
to be submitted to the jury. It not onlv tended to show that 
the defendant caused the indictment to be preferred, but to most 
minds it amounts to sufficient and convincing proof. It is plain 
that the defect in the warrant could not impair its force as evi- 
dence to the point now under consideration, namely, the defend- 
ant’s connection with the preferring and prosecuting the indict- 
ment, for whether the warrant be good or bad, it was issued at 
the instance of the defendant and was the first move in the 
affair which ended in the indictment for the same ch large, and 
he offers nothing,to show that he repented of his agency in mak- 
ing the accusation and separated himself from it before the 
indictment was sent. However, the sufficiency of the proof 1s 
not a question for the court, but was exclusively for the jury, 
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and was left to then; and our province is merely to say whether 
the facts amounted to any evidence on which the case could be 
left to the jury, upon which the opinion of the Court is decid- 
edly in the affirmative. 

Per Ovriam. Judgment affirmed. 


Cited: Kelly v. Traction Co., 182 N. C., 372. 


(487) 

THE STATE vy. F. SLUDER. 
Notwithstanding the act of 1844. ch. 12. declares that there shall be 
no jury trials in the County Court of Buncombe, yet the County 
Court there still retains its origival jurisdiction in bastardy cases, 


and if the defendant tender an issue the case must be removed to 
the Superior Court by eertiorari that the issue may be tried. 


A\ppeaL from the Superior Court of Law of Brxcomper, at 

Fall Term, 1847, Settle, -/., presiding. 

The defendant was charged in Buncombe County with being 
the father of a bastard child, and was bound over to the County 
Court. He appeared and moved to be discharged upon the 
ground that the court had no jurisdiction of the case. But the 
court referred the motion, and made an order that the defend- 
ant should at certain stated days pay certain sums for the main- 
tenance of the child, and also enter into bond in $200 with suffi- 
cient sureties for the performing of the orders of the court in 
the premises, and to indenmify the county against any charges 
for the maintenance of the bastard, from which the defendant 
appealed. 

On motion of the solicitor of the State, the Superior Court 
dismissed the appeal and awarded a procedendo to County 
Court to carry into effect the orders of that court, from which 
the defendant again appealed to this Court. 


lttorney-Gereral for the State. 
/. \. Woodfin for defendant. 


Rrevin, C. The question arises upon Laws mre 12. 
It enaets that : ‘shall not be lawful fo nd 


a2 Likt AMA be A r the (Co = 
Quarter Sessions for Buncombe, and other ae 
counties, to try any causes where a jury may be neces- (488) 
sary. nor to sunuuon a jury to attend the courts. It fur- 
ther provides that all suits im those counties, whether civil or 
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criminal, shall originate in the Superior Courts, and all appeals 
from justices of the peace in civil cases and all recognizances 
by them taken in criminal cases shall be returned to the Supe- 
rior Court; aud that when a will is brought inte the County 
Court for probate and is gontested, a transcript of the proceed- 
ings, together with the original will, shall be sent to the Supe- 
rior Court and the issue to be tried there; and that a certificate 
of the decisions aud the will shall be remitted to the County 
Court and there recorded as evidence of the probate of the will 
or its rejection. A similar provision is made as to caveats of 
entries of land. Taking the act of 1844 in connection with the 
éeneral laws regulating the local police, as administered in the 
county courts, and particularly with the bastardy act, if scenis 
ro the Court that, in the state in which this case was in the 
County Conrt, the jurisdiction of that court over it 1s not 
ousted. By the general act, Rev. St., ch. 12, the County Court 
is the tribunal to make the orders for the allowances necessary 
tor the maintenance of a bastard child, and taking bond and 
security for the performance of the orders and indemnifying 
the county from charge therefor. It is true, an issue 1s allowed 
to the person charged, aud an appeal is given to either side. 
Bur it has been the uniform: ccurse in cases of that kind, as in 
those of contested wills and road eases, after a decision in the 
Superior Court. to renut the eause with a certificate of the de- 
cision and directions to the County Court to carry it into effect. 
That is obviously the more convenient and proper method of 
proceeding in all those cases, and in construing the act of 1844 

it must be assumed that this course was understood : 

(489) the Legislature. These observations being premised, 1 

seems to follow that the jurisdiction of a “bastardy case 
remains exclusively in the county courts mentioned im that act, 
until the party charged deny that he is the father and an issue 
be made up w hether he be or not. Tn the first place, it is to be 
remarked that when cases are to go immediately to the Supe- 
rior Court the provision is inade in explicit-terms; and that this 
case does not fall within the words which transfer the jurisdic- 
‘ion to the Superior Courts. It is not an appeal from a justice 
of the peace, nor is it a civil suit sous can originate in the Supe- 
rior Court, nor, as was stated in S. 2 or 19 N.C.,, 368. 18 
it a eriminal case, but only a matter of pohee. Then, as no 
inrisdiction ¢f this subject is directly conferred on the Superior 
Court, and, as far as the powers left to that court can extend, it 
must be exclusively exercised there. But itis said. as the defend- 
ant has a right to an issue to be tried by a jury. and as the County 
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Court, by the expressed words of the act, cannot have a jury, that 
court at all events cannot retain the jurisdiction of this subject. 
That inference, however, is inadmissible, if anv other construe- 
tion be possible, because we have already seen that the words 
of the act give no jurisdiction to the Superior Court, and, then, 
the effect would be that neither court esuld take cognizance ot 
the case. But the duty of the Court is to receive the act in such 
a sense as will leave some court open to the citizen m this as in 
other cases, and to mould the proceedings in such a way as will 
ordinarily afferd the most direct and cheapest remedy to both 
the pubhe and the accused. Now, the diffeultv suggested in 
respect of the trial of an issue can only arise when the party 
asks for one. If, therefore, this party had been sent up to the 
Superior Court, instead of the County Court, what end would 
it have answered? None, whatever, but the idle one of his being 
immediately sent down to the inferior court, in order there to 
have the proper bastardy orders passed and bonds taken. It 
would be simply a case of doing and undoing to no pur- 

pose. It is much better that the case should go to the (490) 
County Court in the first instance for the proper orders 

and bond, because there everything that is necessary can be 
done, unless the accused should interpose an application for an 
issue, and even then those orders must ultimately be made there. 
Until an issue there is not a case to be tried by a jury. But it 
is asked, What is to be done if the party tender an issue? It 
would be sufficient to sav that it 1s not necessary to determine 
that point, as it has not arisen in this case. But as it has a 
bearing on the interpretation of the act, it seems proper to con- 
sider it. It may be admitted that, perhaps. it would have been 
better, in that event, 1f the act had expressly provided for trans- 
mitting the case for trial in the Superior Court on a transcript 
from the County Court, as is done in respect of caveats of wills 
and entries. But the omission of a clause of that kind ought 
not to defeat the accused of his right to deny that he is the 
father of the child. nor defeat the county of the right to have 
the issue tried somewhere, so that, if found against the party. 
he may be compelled to maintain his own offspring. No doubt, 
the issue cannot be tried in the County Court, because the 
power of trying a jurv cause is expressly prohibited to that 
court; then it can only be tried in the Superior Court; and, as 
the statute provides no method for taking the case into that 
court, it is only by the common-law writ of cerforart that it ean 
be done, and, ex necessitate, it must be done in that way. At 
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common law not only conysetions are re-eramined on that writ, 
but causes pending in inferior courts are brought up to higher 
courts for trial in order that there may be more sure and speedy 
justice. Bac. Abr., Certiorari?, A.; 2 Hale P. C., 210; 4 B. 
Com., 3820, This later use of the writ has not prev ailed in this 
State, because our law has provided the different method of ap- 
peal for obtaining a trial on the merits in the Superior 
(491) Court. Street vr. Clark, 1 N. C., 109. But it has been 
frequently used here whenever requisite to prevent the 
failure of justice, as in cases of persons affected in interest by 
ex parte proceedings (Perry v. Perry, 4 N. C., 61 er or in other 
cases where an appeal lies. Prooks r Morgan, 2 2 WN Cie A831, 
And while at conmon law certiorari laid in every case (in 
which it is not expressly taken away) in order to prevent a 
partial and insufficient trial. and may be applied for by either 
the sovereign or the defendant, it cannot but be that it must be 
extended here to a ease lke this, in which there cannot be a 
trial at all by any other means. 
Judgment affirmed; and this will be certified to the Superior 
Court, that a procedendo way issue thence to the County Court. 
Per Curiam. Ordered accordingly. 


Cited: For vr. Wood, 88 N. C.. 214; S. v. Jacobs, 44 N. C., 
220; dlarris 1 flampton..52 X. C. . 998; Buchanan vr. MeKen- 
210, 08 N.C, 97. 


(492) 
SILAS McNEELEY v. SAMUEL PART 


1. Articles of personal property. sold under execution, must be actu- 
ally present, but they need not be literally in the sheriff's hands 
or directly under his inammer: it is sufficient if they are in such a 
situation that the bidders ean see them and have an opportunity 
of exsuntining their quality and value. 


le 
. 


Upon the facts stated in evidence, the court should instruct the 
jury. if they believed the evidence, as a matter of law. that such 
focts did or did net make the property legally present. The court 
should not leave that conclusion to the jury as a matter of law. 


3. The fact that an article of personal property had been previously, 
on the same day. shown to the bidders. cannot avoid the effect 
of their absence at the time and place of the sale. 


4. The sale must be conducted in such a manner that every person 
who may come up before the article is knocked down by the 
auctioneer may see and examine it. so as to enable him to he- 
come a bidder. if he choose. 
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AprpeaL from the Superior Court of Law of IRepELL, at 
Spring Term, 1848, Manly, J., presiding. 

This was an action of trover for the conversion of a quantity 
of corn and oats. The defendant pleaded not guilty, and, upon 
the issue thereon joined, the case was tried at Lredell on the 
last circuit. 

The plaintiff claimed title to the property in question under 
a conveyance which, it was admitted, was void as against cred- 
itors and purchasers. The defendant claimed by purchase at 
‘a sheriff’s sale, made subsequently to the conveyance to the plain- 
tiff, under certain executions against the vendor. It was con- 
tended for the plaintiff that the sale made by the sheriff was 
irregular and void, and that, therefore, the defendant was not 
such a purchaser as could avoid the plaintiff’s conveyance. 

The testimony to show this was that the corn was sold (493) 
in a field only a part of which was visible from the pot 

where the sale was made, and that the oats were sold by the 
bundle, lying in a barn upon the premises, at the distance from 
the place of sale of several hundred yards, according to one wit- 
ness, or of a quarter of a mile, according to another, There was 
further testimony that other property was sold on the premises 
upon the same occasion, and that the bidders had had an oppor- 
tunity of examining the oats and corn, which had been pointed 
out to them. 

The court instructed the jury that to make a sheriff’s sale of 
personal chattels valid it was not necessary that the sheriff 
should have them hterally in his hands or under his hammer; 
it was sufhicient if they were present in such a situation that the 
bidders could have a fair opportunity to inspect and examine 
them and to ascertain their quality and value. The court then 
left the validity of the sale to the jury, as a question of fact, 
and instructed them that if the sale were found to be valid upon 
the principles above stated, they should find for the defendant; 
otherwise, for the plaintiff. A verdict was returned for the 
defendant, and from the judgment rendered thereon the plain- 


tiff appealed. 


Osborne for plaintiff. 
Clarke for defendant. 


Barre, J. There ean be no doubt that if the sheriff’s sale, 
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under which the defendant purchased, were void, the plaintiff 
was not bound by it. His donor could certainly have taken 
advantage of it, and he, claiming from the donor and standing 
in his place, must have had the same right. Holloiell +. Shin- 
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ner, 26 N. C., 165. The question then arises, whether the sale 
at which the defendant purchased was void. It is attacked 
upon the ground that the articles sold were not present at the 
time and place of the sale. The presiding judge held properly 
that they must be present, and equally so that they need 
(494) not be literally in the sheriff’s hands or directly under 
his hammer—that it was sufficient if they were in such 
a situation that the bidders could see them and have an oppor- 
tunity of examining their quality and value (Ainsworth v. Green- 
lee, 7 N.C., 470; Smith xv. Tritt, 18 N. C., 241); but he erred 
in leaving as a question of fact to the jury, what he ought to 
nave decided himself—that if they beleved the testimony to be 
true, the oats, at least, were not present according to the prin- 
eiples which he had so clearly and properly laid down. Accord- 
ing to the testimony of,one witness, the oats were in a house on 
the premises, several hundred vards, and according to another, 
a quarter of a mile from the place where the sale was made. 
The bidders could not at the moment see them, nor examine 
their quality and value, and of course were invited to bid in 
ignorauce of these essential particulars. Nor can the fact 
stated, that the articles sold had been previously on the same day 
shown to the bidders, avoid the effect of their absence at the 
time and place of the sale. For that must be conducted in such 
manner that every person who may come up before the articles 
are knocked down by the auctioneer may see and examine them, 
so as to enable him to become a bidder if he choose. To hold 
otherwise would be to give some of the persons present an ad- 
vantage over others, and thus prevent that fair and open com- 
petition which the law so much desires in sales of this kind. 
For the error of the judge in failing to instruct the jury on a 
question of law material to the plaintiff’s claim, which was 
presented by the testimony, there inust be a new trial. 

This renders it unnecessary that we should consider whether 
the sale of the corn was valid. Indeed, the facts respecting the 
sale of that article are not stated with sufficient fullness and 
precision to enable us to decide that question. The case does 
not mention whether the corn was standing or lving in heaps in 

the field when it was sold, whether it was sold all together 
(495) or by the bushel or other measure, nor how much of the 

field could be seen by the bidders from the spot where 
the sale took place. It was not necessary that the sheriff and 
bidders should have been in the field or immediately at it (Sken- 
ner v. Skinner, 26 N. C., 175), but they ought to have been in 
such a situation that they could see the probable quantity and 
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quality of what they were called upon to buy. These facts may 
be ascertained upon the next trial, when the Court will be pre- 
pared to pronounce the law applicable to them. 

Per Curtam. Judgment reversed, and venire de novo. 


Cited: Shannon v. Jones, 834 N. C., 208; Wormell v. Nason. 
3.N. C., 36; Alston v. Morphew, 118 N. C., 461; Barbee vr. 
Scoggins, 121 N. C., 143. 


WILLTAM W. BRADITURST v. A. H. ERWIN. 


A writ was executed on A and B and the sheriff took from them 2a 
bond with a condition “that if the above bounden A and B do 
make their personal appearance before the Judge of the Superior 
Court of Law. etc. then and there to answer. ete. and there to 
nhide the judgment of the said court. and not depart the same 
Without leave first hid and obtained. and if the securities shall 
well and truly discharge themselves as special bail of the said 
A and B. then the obligation to be void.” ete. Afterwards a nol, 
pros, was entered as to A and a judgment obtained against B: 
Held, that this bond did not constitute A the bail of B. 


ApprEan from the Superior Court of Law of Burxe, at Spring 
Term, 1848, Battle, J., presiding. 

This was a scire facias issued by the plaintiff to sub- (496) 
ject the defendant as the bail of one J. J. McElrath, and 
was submitted to the court upon the following case agreed: The 
plaintiff sued out a writ of trespass on the case in assumpsit 
against the present defendant and J. J. McElrath, which was 
delivered to the Sheriff of Burke County, who executed it on 
both the defendants therein and took from them a bond payable 
to himself for the sum of $800, with the condition “that if the 
above bounden J. J. McElrath and A. H. Erwin do make their 
personal appearance before the Judge of the Superior Court of 
Law to be held for the county of Burke at the courthouse in 
Morganton on the seventh Monday after the fourth Monday in 
March next, then and there to answer Wiliam W. Bradhurst 
of a plea of trespass on the case to the plaintiff’s damage $400, 
and there to abide by the judgment of said court, and not depart 
the same without leave first had, and if the securities shall well 
and truly discharge themselves as special bail of said MeElrath 
and Erwin, then this obligation to be void; else to remain in full 
force and virtue.’ This bond was assigned by the sheriff to 
the plaintiff in the usual manner. The writ was returned to the 
Spring Term, 1840, of the Superior Court, at which the defend- 
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ants appeared by their attorneys and entered their pleas to the 
action. Afterwards, at the Fall Term, 1845, of said court, a 
judgment of nonsuit was given against the plaintiff, which, on 
his motion, was set aside as to McElrath, but not as to the 
present defendant, Erwin, and at a subsequent term, to wit. 
Spring Term, 1846, of said court, the plaintiff obtained judg- 
ment against the said McElrath for the sum of $413.32, of 
which sum $296.46 was principal, to bear interest from 21 April, 
1846. Upon this judgment a ca. sa. was issued against the 
defendant therein, and returned “Not to be found”; whereupon 
the present sci. fa. was sued out upon the above-mentioned bond, 

to subject the present defendant, Erwin, to the payment 
(497) of the said judgment against the said McElrath as his 

special bail. Upon the return of the sci. fa. the defend- 
ant appeared by his attorney and pleaded “nul tvel record” and 
“non est factum.” If the court be of opinion that the plaintiff 
is entitled to a judgment on his scz. fa. against the defendant, 
Erwin, then a judgment for the sum of $413.32, with interest 
on $296.46 from 26 April, 1846, until paid, is to be entered for 
him; but if the court be of opinion that the defendant, Erwin, 
cannot be subjected as bail for the said McElrath, then a judg- 
ment of nonsuit is to be entered. The judge presiding in the 
court below was of opinion that the defendant, Erwin, could not 
be subjected as bail for McElrath, and gave a judgment of 
nonsuit, from which the plaintiff appealed. 


N. W. Woodfin for plaintiff. 
Avery for defendant. 


Barris, J. We concur in the opinion given upon the case 
agreed by the presiding judge in the court below. The plain- 
tiff’s counsel has contended that, as the writ in the original 
suit was against both McElrath and Erwin, and they, upon 
being arrested, gave a joint bond to the sheriff for thelr appear- 
ance to answer the action, they thereby became mutually bound 
as special bail for each other, and that consequently Erwin 
can be subjected in this manner as the bail of McElrath. But 
that cannot be so, because the obligation of Erwin as a principal 
is very different from what would be his obligation as special 
bail for the appearance of his codefendant McElrath. As prin- 
cipal, he was bound to appear, answer the action and stand to 
and abide the judgment of the court. From that he was dis- 
charged by the judgment of nonsuit against the plaintiff as to 
him. <As special bail, he ought to have had the right secured 
to him by the bond of discharging himself as such by the sur- 
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render of his principal or otherwise according to law. (498) 
But such are not the terms of the bond, either express or 
by any fair implication; and, that being so, he cannot, accord- 
ing to the decision upon this point in the case of Clarke v. 
Walker, 25 N. C., 181, be subjected by the plaintiff as the special 
bail of McElrath. | 

We decline giving any opinion upon the question whether the 
sheri# himself can have any remedy upon the bond, if he should 
be subjected as special bail for McElrath in consequence of his 
having failed to take special bail upon making the arrest in the 
original suit. 

Per Curiam. Judgment affirmed. 


Cited: Hamlin v. McNiel, 32 N. C., 306. 


TIMOTHY RAGSDALE vy. ALEXANDER WILLIAMS. 


1. Any act of ownership over personal property taken which is incon- 
sistent with the owner's right of dominion over it is evidence of 
nu conversion, 


2, But where ho act is done, where there is no refusal to deliver. and 
no claim of right to the property. where. in truth. the defendant 
is wholly passive, though the property was found in his posses- 
sion. this. per se. does not subject the defendant to an action of 
trover. 


Appeat from the Superior Court of Law of Irepe.r, at 
Spring Term, 1848, Manly, 7., presiding. 

Case in trover for a wagon. Property in the plaintiff was 
admitted. The plaintiff hired the wagon to one Baily, who 
swapped it away to a man by the name of Dowell. The latter, 
upon a visit to the defendant, who is his father-in-law, drove 
the wagon in question and left it on his premises, where 
it was found by the plaintiff and claimed. The defend- (499) 
ant told him how Dowell had brought it there, and how 
the latter had come by it, according to his statement. and where 
he might be found, and expressed a hope that Dowell and Baily 
might recaut their bargain and the plaintiff get his wagon, pro- 
vided Dowell got back the horse he traded for it. The plaintiff 
made an affidavit before a magistrate stating the transaction 
and also that the wagon was in possession of Dowell. This affi- 
davit was read by him to a company assembled at the defend- 
ant’s, and a demand was made of the wagon, but of no particu- 
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lar person. Upon its being read the defendant observed, “Dow- 
ell has no possessions here; these are my possessions.” He 
further stated the plaintiff did not understand the laws of North 
Carolina as well as he did; that by those laws, 1f a man loaned 
a thing and it was sold, the owner could not get it back again. 
It was also testified by a witness that the defendant said on 
that oecasion, “Keep the wagon, Dowell; I will see you out.” 
Dowell removed from that part of the county, and nothing fur- 
ther was seen of the wagon. It was further in evidence that 
when the plaintiff returned from the defendant’s he was asked 
if the latter set up any claim to the wagon, who replied he did 
not, but claimed that 1t was in his possession. It was insisted 
by the defendant’s counsel that there was no evidence of a con- 
version by the defendant, and, if there were, 1t was not for his 
own use and benefit, and therefore the plaintiff could not re-. 
cover of him, and asked his Honor so to instruct the jury, which 
was refused; and his Honor charged that it was not material 
for whose use the conversion was made; if the defendant de- 
prived the plaintiff of the property, refusing to deliver it on 
demand, or if he co-operated with Dowell in conveying it away 
and withholding it from the owner, he would be liable. Mere 
arguments on the part of the defendant in favor of his son’s 
rights would not amount to such a co-operation; there 
(500) must be some concert of understanding and action by 
which a joint conversion is effected, and in that case a 
joint liability would follow. The action of trover is an action 
of tort. and the whole tort consists in the wrongful conversion. 
To entitle the plaintiff to a recovery he must show a right of 
property in himself, either general or special, and a wrongful 
conversion by the defendant. In form it is a fiction; in sub- 
stance, a remedy to recover damages for the property so con- 
verted. 
There was a verdict and judgment for the plaintiff, and an 
appeal. 


Guion for plaintiff. 
Clarke for defendant. 


Nasu, J. The only question in this case is as to the conver- 
sion, the plaintiff’s title not being disputed. Any act of owner- 
ship over the property taken which is inconsistent with the 
true owner’s right of dominion over it is evidence of a conver- 
sion. Thus an asportation of the goods for the use of the de- 
fendant or of another person is a conversion, because it 1s incon- 
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sistent with the general right of dominion which the owner has 
in the chattel. So, also, if .\. is in possession of a horse or other 
chattel property belonging to B., and upon demand refuses to 
deliver it, this refusal is evidence of a conversion, because there 
Is an assertion of right inconsistent with B.’s, of general do- 
minion over it. 8 St. N. P., 2667; 1 Dowell, 86. In this case 
the defendant did not take the wagon ; it is found on his prem- 
ises; he neither refused to deliver it nor is there evidence of 
any act of ownership over it exercised by him. On the contrary, 
he disclaims all ownership, and tells how it came on his prem- 
ises, and acknowledges the right of the plaintiff. For, although 
he gives it as his opinion that, by the exchange between Bailey 
and Dowell, the plaintiff had lost his right to the wagon and 
Dowell had acquired it, yet he states how the latter had 
aequired it, showing plainly that he was mistaken in his (501) 
opinion, and that the right still remained in the plain- 
tiff. In the first conversation between the plaintitt and defend- 
ant, then, nothing occurred to put the defendant in the wrong. 
Tn the second, the plaintiff aud the defendant and Dowell are 
all present with the w agon—the true owner, the man on whose 
premises the wagon had been left, and he who had brought and 
left it there. .A deinand was made by the plaintiff, but on no 
one in particular. Upon the affidavit being read, asserting the 
wagon to be in possession of Dowell, the defendant observes, 
“Dowell has no possessicns here; these are my possessions.” 
They were then on the premises of the defendant, and he as- 
serted nothing but the facet; still there is no assertion of title on 
the part of the defendaut and no refusal to deliver the wagon, 
nor offer or threat to prevent the plaintiff from taking posses- 
sion. There is, then, at this timeno pas or evidence of ss 
It is stated by Baron Alderson in Foulds v. Willoughby. 
Dowl., 86, “af an act is done which does not call j in question my 
general right of dominion over the chattel, it is no conversion.” 
Here no act is done by the defendant from the first to last, no 
refusal to deliver, no claim of right to the property; in truth, 
throughout the whole transaction the defendant was entirely 
passive. We think, therefore, his Ilonor erred in refusing the 
first part of the instruction required. We coneur with hnu in 
his charge, that it was not material for whose use the conver- 
sion was made Gt made at a. Il). In Shipweek or. Blanchard. 
6 Term, 298, it is decided, to “maintain trover, fhe goods must 
be taken or detained with intent to convert to the taker’s own Use 
or the use of some other person. We agree further with his 
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Honor in the latter part of the charge, but there was no evi- 
dence that the defendant aided or assisted Dowell to take off 
the wagon. 
(502) For the error pointed out, in the refusal to instruct 
the jury as required, there must be a venire de novo. 
Per Crrtam. Judgment reversed, and venire de novo 
awarded. 


Cuited: McDaniel vy. Wethercut, 53 N. C., 99; Smith v. 
Young, 109 N. C., 227. | 


DEN ON DEMISE OF JOHN MCDOWELL v. JAMES R. LOVE. 


Where, in ejectment against a tenant, a person comes in and is ad- 
mitted to defend, upon his affidavit “that the premises in dispute 
were his, that the tenant alleged to be in possession was his ten- 
ant. and that he was the Iandlord of the premises sued for,” it is 
not necessary for the plaintiff to prove that the defendant was in 
the actual possession of the premises, that being considered as 
admitted by the landlord when he applied to be made a defendant. 


Apprat from the Superior Court of Law of Haywoon, at 
Spring Term, 1848, Pattle, J., presiding. 

This was an action of ejectment, brought originally against 
one Joseph Chambers as tenant in possession, but in which 
the present defendant was afterwards permitted to come in and 
defend as landlord upon the following affidavit: “James R. 
Love comes into court and swears that the premises in dispute 
are his, he being the sole tenant of said premises; that Joseph 
Chambers went into possession as subtenant of his tenant, E. 

Chambers; that affiant swears that said subtenant “has 
(503) no title, and the same solely exists in this affiant, who is 
the landlord of the premises sued for.” 

The lessor of the plaintiff claimed under a grant from the 
State issued in 1810, which covered all the land mentioned in 
his declaration. The defendant claimed under a prior grant 
issued in 1805, which covered all the land contained within the 
boundaries of the lessor’s grant, except a very small slip, as to 
which, however, there was no evidence, besides the defendant’s 
affidavit, that he or his tenant was in possession at the com- 
mencement of the suit or at any other time. The principal 
contest was whether the plaintiff’s lessor had not acquired the 
better title by an adverse possession of seven years of the part 
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covered by the detendant’s grant, of which it was not denied 
that his tenant was in possession when the suit was brought. 
But the lessor insisted that, however the jury might find as to 
that, he was entitled to a verdict for the small slip of land not 
covered by the defendant’s grant, upon the ground that by com- 
ing in to defend as landlord upon affidavit, the defendant had 
admitted himself to be in possession, and that no evidence of 
that fact was necessary on the trial. The court held otherwise, 
and the jury found a verdict for the defendant. The lessor of 
the plaintiff moved for a new trial for misdirection in the par- 
tieular above stated, which was overruled, and a judgment 
given, from which he appealed. 


N. W. Woodfin, J. W. Woodfin and Bynum for plaintiff. 
Francis for defendant. 


BatriE, J. Ever since the decision of the case of Albertson 
v. Redding, 6 N. C., 283; s. c., 4 N. C., 28, it has been consid- 
ered the settled law of this State that, in all cases of ejectment, 
whether the consent rule be general or special, the lessor cf the 
plaintiff is bound to prove the defendant to be in posses- 
sion of the premises which he seeks to recover. This is (504) 
placed upon the ground that the defendant’s being in pos- 
session of the premises 1s a material allegation of the plaintiff’s 
lessor, which it is Incumbent upon him to prove; and that the 
consent rule, by which the defendant is permitted to defend 
upon confessing lease, entry and ouster, does not supersede the 
necessity for such proof. ‘But the rule is different where the 
defendant makes a distinct admission, before suit is brought. 
that he was in possession, as in the case of Mordecai vr. Oliver, 
10 N. C., 479; or where one, upon his own motion, procures 
himself to be made a defendant in an action ee against 
another, as in Gorham v. Brennon, 18 N. C., 174; in Car- 
son 1. Burnet, 18 N. C., 560, it was said by the Cant ee 
that it might not be necessary to prove the tenant to be in pos- 
session of any particular place as against the landlord, who 
admits him to be in, possession, as his tenant, by engaging to 
defend him. The distinction between the necessity of proof of 
possession, as against the tenant and not as against his land- 
lord, is founded upon this, that the tenant is brought involun- 

tarily into court by the plaintiff’s lessor, while the landlord 
eoties forward of his own accord and admits the possession of 
his tenant. In the case before us the defendant, Love, came 
into court and swore that the “premises in dispute” were his; 
that Joseph Chambers went into possession as subtenant of his 
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tenant, E. Chambers, and that he was the landlord of the prem- 
ises sued for. His own affidavit, therefore, supplied the proof 
of his tenant’s possession of a/l the land contained within the 
boundaries described in the plaintiff’s declaration. It is true 
that it is said, in Belfour v. Davis, 20 N. C., 448, that a land- 
lord who is admitted to defend with or in the stead of his ten- 
ant, stands in his place and is entitled to his rights and subject 
to his disadvantages; but that is with respect to the title, and 

not to the proof of possession, which he adinits by the 
(505) very faet of coming forward to defend the suit. 
Whether, when the tenant is in possession of, and ¢claim- 
ing as such, only a part of the land sued for, the landlord would 
be permitted to come in upon this affidavit and defend only for 
such part, it is unnecessary for us to decide, as the question 1s 
not presented in the case now under consideration. 
Per Curiam. Ventre de novo. 


Cited: King ». Brittain, 32 N. C., 118; -llavell vo MeLure, 
49 N. C., 377. 


GILBERT PRESNELT v. JACOB RAMSOUR. 


1. Where a man who purchases land at an execution sale enters upon 
the premises. the original owner being in possession, he cannot 
justify this trespass on the mere ground that he was the pur- 
chaser at the sale, when he had not received the sheriff's deed fill 
ifter the time of the alleged trespass. 


» The sheriff's deed has relation back to the time of the sale, as to 
the title, but net as to the action of trespass founded on posses- 
sion. 


ApreEay from the Superior Court of Law of Lincony, at Fall 
Term, 1847, Pearson, J., presiding. 

This was an action of trespass quare clausum fregit, com- 
menced in the County Court of Lincoln, at December Term, 
1846, of which the defendant appeared and pleaded not guilty; 

and afterwards, upon the trial of the issue, the defendant 
(506) obtained a verdict and judgment, and the plamtiff ap- 

pealed to the Superior Court. Jn that court the case 
came on for trial at the Fall Term, 1847, when the plaintiff 
proved that in August, 1846, he was in possession of a house 
and Jot, into the latter of which the defendant entered, drove 
out the plaintiff’s stock and fastened up the gate. 
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The defendant then introduced testimony on his part to show 
that the house and lot once belonged to a inan named Moos- 
nean, against whom a judgment was obtained, and, upon an 
execution issuing thereon, the sheriff sold the house and lot in 
June, 1846, when the defendant became the purchaser, but did 
not take a deed from the sheriff until July, 1847. 

The defendant contended that the title to the house and lot 
passed to him by the sheriff’s sale, in June, 1846, and the deed 
was a mere authentication of the fact, but that at all events the 
deed, executed in July, 1847, related back to the sale, so as to 
enable him to justify the trespass. A verdict was taken for the 
plaintiff, subject to the opinion of the court upon the question 
as to the effect of the sheriff’s sale and relation of the deed. 
The court being of opinion in favor of the plaintiff upon the 
question, gave judgment on verdict, and the defendant appealed. 


tution for plaintiff. 
Thompson for defendant. 


Barriy, J. The opinion given by the judge in | court 
below is fully sustained by the eases of McMillan v. Hafley. 
2 Cr. L., 89, and Davis x. Evans. 27 N. C., 525, Bed by the 
plaintiff’s counsel. In the first of these cases the defendant 
claimed from the defendant in the execution under which the 
plaintiff purchased, and committed the trespass complained of 
between the time of the sheriff’s sale and his execution of a deed 
to the plaintiff. The court held that as the plaintiff was 
not in actual possession and had no title in law at the (507) 
time of the commission of the trespass, he could not be 
considered as having a constructive possession, and consequently 
eould not maintain the action. It is true that the correctness 
of this decision was doubted by Henderson, Ciref Justice. m 
Davidson v. Frew, 14. N. C., 3, but he CSD TCBSTy. declined to over- 
rule it. Davidson «. Frew, supra, Picket «. Picket, 14 N.C. 

6, and Dobson v. Murphy, 18 N. C., 586, ee to and relied 
upon by the defendant’s counsel, all show that : sheriff’s deed, 
when fairly executed at any time after the sale, has relation to 
it and operates to pass the title from that thne. But in neither 
of them is it held that this relation will have the effect of giving 
the purchaser such a constructive possession as will enable him 
to maintain the action of trespass for an act ecomitted before 
he has taken actual possession or obtained a deed. And we may 
infer from the case of Duvis 7». Frans, 27 N. C., 529, that such 
relation would certainly not be allowed to sustain an action 
commenced before the decd was exeented. Tn that ease, which 
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was an action of ejectment, 1t was said expressly that “whatever 
lation to the time of the sale a conveyance from the sheriff 
may have for some purposes, it cannot be carried to the unrea- 
sonable extreme of proving the title in an action that was 
brought before the deed was executed.” 

If that be so in the action of ‘eyeetment, which is founded on 
title, it is certainly so in the action of trespass, which is founded 
on possession; and the same principle will apply e converso, 
when the purchaser is sued for a trespass and pleads not guilty 
or luaberum tenementum, before he has taken the deed. It can- 
not have the effect to put him into constructive possession, by 
relation, so as to enable him to support his plea. 

Perr CURIAM. Judgment affirmed. 


Cited: Richardson v. Thornton, 52 N. C., 460; Young v. 
Griffith, 84 N. C., 721; Cowles v. Coffey, 88 N. C., 348. 


(508) 


‘ 
MARY H. SMITH v. JAMES H. DAVIS. 


In trover for a slave it appeared that the plaintiff had had possession 
of the slave for more than three years. and that at the time she 
took possession she executed to the owner an obligation with the 
following condition: “That whereas the said Mary II. Smith hath 
this day received of said Houston a negro girl named Nell, which 
the said Smith is to have the entire service and peaceable posses- 
sion of during her natural life for the sum of $350 to him in 
hand paid by the said Smith; now if the said Smith shal keep 
the said negro and her issue (if any) tn the county and State 
aforesaid and sufficiently clothe and feed them and humanely 
treat them during their time of service, and the said Smith or 
her executors shall before or at her death return said negro or 
negroes to said Touston,” ete.: Weld, that the plaintiff had a title 
to the slave and her issue curing her life. 


AprreaL from the Superior Court of Law of McK ensure, 
at Fall Term, 1847, Pearson, J., presiding. 

The action is trover for a female slave, Nelly, and several of 
her children. Plea, not guilty. At the trial the plaintiff gave 
evidence that, in June, 1827, she came into possession of the 
woman, and continued in possession of her, claiming her as her 
own for the term of her life, until November, 1844. The other 
negroes were the children of Nelly, born in the possession of 
the plaintiff, and held and claimed by her im Jike manner as 
their mother. At the latter period the defendant took the 
negroes from the plaintaff’s possession and carried them to Mis- 
siss1ppl. 
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The defendants then gave evidence that they claimed under 
one R. B. Houston; and further gave in evidence an obligation 
from the plaintiff to Houston dated 16 June, 1827, for the 
penalty of $350, with a condition as follows: 

“The condition of the above obligation is such that, (509) 
whereas the said Mary H. Smith hath this day received 

of said Houston a negro girl named Nell, which the said Smith 
is to have the entire service and peaceable possession of during 
her natural life, for the sum of $350 to him in hand paid by 
the said Smith, the receipt whereof is acknowledged by the said 
Houston; now, if the said Smith shall keep the said negro and 
her issue (if any) in the county and State aforesaid and suf- 
ficiently clothe and feed them and humanely treat them during 
their time of service, etc., and the said Smith or her executors 
shall, before or at her death, return said negro or negroes to 
said Houston,” ete. 

Thereupon the counsel for the defendant prayed the court to 
instruct the jury that the title to the slaves was in Houston, 
and that the plaintiff’s remedy was against him for the breach 
of his executory agreement, and that she could not maintain 
this action against the defendant. But the court refused to give 
the instruction, and from a verdict and Judgment for the plain- 
tiff for the value of the negroes for her life. the defendants 
appealed. | 


Osborne and Wilson for plaintiff. 
Bynum and Alexander for defendant. 


Rurrin, C.J. This seems to be as plain a case for the plain- 
tiff as can be. She has the property in the slaves, both under 
the act of 1792, which makes parol sales of slaves valid when 
accompanied by actual delivery, and that of 1820, which makes 
adverse possession for three years a good title, excepting only 
in the case of oral gifts. That the plaintiff claimed under a 
sale, and not a gift, is clear. It is true, she did not call wit- 
nesses directly to the fact of her purchase, nor does she produce 
a receipt under her vendor’s hand for the price. 

But the defendants established the fact for her by their own 
evidence. They produce from Houston the plaintiff’s 
obligation to him for the proper treatment of the slaves (510) 
und their delivery at the plaintiff’s death, wherein it is 
recited that the obligec, Houston, had sold the girl to the plain- 
tiff at the price of $850, and that she had paid the same and 
received the negro. We say that the instrument: recites a sale, 
because it savs the plamtiff had received the negro from Hous- 
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tou and paid for her, and was “to have the entire service and 
possession” of the negro; and it is difficult to tell what 1s prop- 
erty In a slave if the right to the exclusive possession and serv- 
ice be not, whether it be for years or for life or forever. But 
it is said that a life estate merely in a slave cannot be created 
orally, but that a deed or writing is required by the act of 1823. 
That is admitted, without at all weakening the plaintiff’s case. 
For the whole effect of the argument is that, although the par- 
ties intended for her only a life estate, vet that the legal opera- 
tion of the transaction was to give her the absolute property at 
law. We think it very probable that the parties perfectly under- 
stood that such was the legal effect, as that would ratioually 
aceount for the obligation coming from the plaintiff, reciting 
that she had purchased but a life interest, and obliging her to 
have the negroes delivered at her death, instead of such an obli- 
gation or executory contract on the part of Houston, as the legal 
owner, to let the plaintiff have the use or enjoyment of the 
negro for life. This cireumstance makes this case the converse 
of Smith v. Hargrave, 10 N. C., 560, in which Smith received 
an absolute conveyance for the slave from Buckhart and at the 
same time executed the instrument granting the services of the 
negro to Buckhart for life; and it was held that Smith did not 
intend thereby to part from the property in the slave, because, 
being for the life of the grantee, it would, in effect, annul the 
whole transaction and place the parties as if no deed had been 
made at all. But here the instrument js executed by the plain- 
° tiff, not to givd a life estate or the services for life to 

(511) another, but. to declare that she is really entitled to the 

possession and services of the slave but for her life, and 
contracting then to return, reconvey, lier and her issue to the 
former owner. If, sherefore: Smith v. Hargrave was law, which 
was inuch doubted, it rather supports than militates against the 
plaintiff’s title; for, if she had not the title at law, the natural 
course would have been that Houston should give her some in- 
strument as permanent evidence of his obligation to allow her 
the en ayer rather than that she should give the obligation 
she did to him. The executory contract was really from her to 
him, and not vice versa, and the judgment ought to be affirmed. 
Tt. is to be remarked, although the plaintiff may have had the 

absolute legal title, that no injustice has been done by the ver- . 
diet aseer taining the damages against the defendants who claim 
under Houston, since it expressly stated that the plaintiff onlv 
elaimed damages for the conversion for her life. 

Per Crrianm. Judgment affirmed. 
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A. FITCH v. MARY PORTER. 


To support a declaration in an action of debt upon a judgment the ex- 
emplification of the judgiment itself must be produced: it is not 
sufficient to show a scire facias to show cause why execution 
should hot issue on the judgment and an award of execution 
according to the sci. fa. 


AppeaAL from the Superior Court of Law of Mrcxriensrre, 
at Spring Term, 1848, Manly, J., presiding. 

This was an action of debt upon a judgment obtained (512) 
by the plaintiff against the defendant in the Court of 
Common Pleas for Richland District, in the State of South 
Carolina. Plea, nul trel record. Upon an inspection of the 
exemplification of the record produced by the plaintiff, it ap- 
peared to be an execution issued 10 June, 1829, on a judgment 
recited therein to have been confessed by the defendant to the 
plaintiff for the sum of $260.50, with interest and costs; and 
two score faciases issued in 1845 and 1846 against the defend- 

ant to show cause why the plaintiff should not have his execu- 
tion against her upon the said judgment, with the sheriff’s re- 
turns of “nthil’’ thereon, and then an award of execution by the 
court. The court below adjudged that there was no such record, 
and the plaintiff appealed. 


Bynum and Wilson for plaintiff. 
Osborne for defendant. 


Barrie, J. The court below was undoubtedly right in decid- 
ing that there was no such judgment as that upon which the 
plaintiff declared. The exemplification of the record produced 
showed no judgment at all, but merely an award of execution 
upon a judgment recited therein to have been before rendered. 
but the judgment itself was not produced. The plea of nul tiel 
record put in issue the judgment declared upon, and the plain- 
tiff was bound to produce an exemplification of it in support of 
the affirmative of his plea. 

Per Curtam. Judgment affirmed. 
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(513) 
THE STATE tron THE RELATION OF ROBERT W. ELLIS vy. 
RICHARD W. LONG ET AL. 


A. having a writ served upon him. placed in the hands of the sheriff 
who served the writ a sum of money to discharge the debt for 
which he was sued. but the sheriff neglected to apply it for that 
purpose and A was compelled to pay the debt out of other funds: 
Held. the sureties of the sheriff were not bound to A for such 
neglect. 


Apprat from the Superior Court of Law of Rowan, at Spring 
Term, 1848, Wanly, J., presiding. 

This was an action of debt upon a bond executed by the de- 
fendant Leng, on 5 August, 1844, for the discharge of his official 
duties as sheriff of the county of Rowan, and by the other de- 
fendants as his sureties. The breaches assigned were, first, that 
the defendant Long as sheriff had received from the relator the 
sum of $636 to be apphed to the payment of a debt due to 
Charles Dewey, cashier, upon which a capias ad respondendum 
was issued against the relator, and came to the hands of the said 
defendant, and that he had failed to apply the said money as 
directed, so that the relator was compelled to pay the same a 
second time; and. secoudly, that the said money was in his hands 
after an execution had been issued and come to his hands on a 
judgment recovered for the said debt, and that he had failed to 
apply it in satisfaction of the said execution, whereby the rela- 
tor was compelled to pay it again. Pleas, non est factum and 
conditions performed and not broken. 

On the trial the relator, in support cf the breaches assigned, 
introduced testimony to show that on 26 January, 1844, a writ 
of capias ad respondendum, which had issued from the Superior 

Court of Law for Wake, returnable on the fourth Mon- 
(514) day of March, 1844, against the relator, in favor of 

Charles Dewey, cashier, was placed in the hands of the 
defendant Long, as Sheriff of Rowan County, and that, on 22 
March, in the same vear, the relator handed to the said Long 
the sum of $636, and took his written. receipt therefor, express- 
ing therein that it was to be paid on a writ, Charles Dewey, 
cashier, against the relator. Me showed further that the said 
writ was returned “Executed” by the said Long; that at the 
Fall Term following of Wake Superior Court a judgment was 
obtained against the relator for $655.50, and that an execution 
of fi. fa. was issued thereon and placed in the hands of the said 
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Long, and was never returned by lium, and that, subsequently, on 
3 February, 1846, the relator was aoumpelled fo pay the amount 
of said judgment on an execution directed to the sheriff of the 
county of Davidson. There was some other testimony given 
which it is unnecessary to state, as it does not at all affect the 
case in the view taken of it by the Court. 

The defendants contended that, upon the testimony given for 
the relator, he could not recover in this action. A verdict was 
taken for him, however, subject to the opinion of the court as 
to whether the action could be sustained, upon which his Honor, 
being of opinion against the relator, directed the verdict to be 
set aside and a nonsuit entered, from which the relator appealed. 


Clarke for plaintiff. 
Crarge, Osborne and ff. C. .Jones tor defendants. 


Batty, J. We agree with his Honor that this action cannot 
be sustained. At the time when the money was placed by the 
relator in the hands of the defendant Long he had no right to 
recelve 1f in his official capacity. The precept which he then 
had commanded him to take the body of the relator and 
to keep him safely to answer the action, but it gave hin (515) 
no authority to receive the relator’s money. The sheriff, 
then, was but the private agent of the party to pay the debt, and 
he alone is responsible in his private capacity for his breach of 
trust. It is well known to the profession that, prior to the year 
1818, constables and their sureties were not lable on the official 
bonds of the former for money paid to thein without suit on 
claims put into their hands for collection; and that an act was 
passed in that year (1 Rev. St., ch. 24, see. 7) to make them 
and their sureties liable, whether the money were paid with or 
without a suit. Even to this day neither constables nor sheriffs 
are liable officially for money collected by them on notes above 
the jurisdiction of a single justice. Kesler +. Long, 29 N. C., 
379. The same principle is applicable to this case. But it is 
contended by the plaintiff’s counsel that the defendant Long 
had the money when the execution came to his hands, and that 
he afterwards held it officially, and he cites Bank v. Trvitty, 
9 N. C., 5, as m point. But, unfortunately for the argument 
and the authority, there is no evidence that the money was in 
Long’s hands after he received the execution. That was never 
returned by lim, much less returned “Satisfied.” as in Bank j 
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Tuitty. The law certainly will not raise the presumption that 
he kept the money for more than six months, in the absence of 
any proof to show it. 

Per Curiam. Judgment affirmed. 


Cited: S. v. Long, ante, 419; Mills rv. Allen, 52 N. C., 566; 
Covington vr. Bie, 58 N. C., 32; EHaton v. Kelly, 72 N. C., 113. 


(516) : 
N. G. TROWELE vy. P. EDWARDS. 


Tr an action for maliciously arresting a party and holding him to bail. 
the declaration must show a legal determination of the original 
action. 


Apprat from the Superior Court of Law of CHEROKEE, at 
Fall Term, 1847, Settle, J.. presiding. 

The action is for maliciously and without any reasonable or 
probable cause arresting the plaintiff and holding him to bail 
on a warrant issued by a justice of the peace. Plea, not guilty. 
On the trial the case appeared to be this: The defendant sued 
out a warrant against the plaintiff fer a debt of $10.30, and re- 
quired him to be held to bail thereon. On 30 March, 1846, the 
constable arrested the plaintiff and returned the warrant. The 
trial was postponed by the justice to the next day, and the con- 
stable then demanded bail from Howell, and. as he was about 
giving bail, Edwards told the constable he need not require a 
bond; and, therefore, the latter discharged the plaintiff fron 
custody. On the next day the case was tried and the justice 
gave judgment for Howell, and Edwards appealed to the County 
Court. Shortly afterwards the plaintiff brought this swt, and 
subsequently Edwards directed the magistrate not to return the 
appeal; and he accordingly withheld it. Upon the evidence, the 
counsel for the defendant. among several objections, isisted 
that the action would not lie, because it was commenced before 
the original suit was determined; and he prayed the court so to 
instruct the jury. But the court refused the instruction, and 
informed the jury that the plaintiff might maintain his action, 
notwithstanding that objection. Verdict and judgment for the 
plaintiff, and an appeal by the defendant. 


(517) Edney and Francis for plaintiff. 
J. W. Woodfin and N. W. Woodfin for defendant. 
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Rervin, C. J. In actions of this kind the declaration must 
show a leg yal determination of the original action; and here the 
plaintiff relies on a determination bv a discontinuance and want 
of prosecution. But the evidence did not support the declara- 
tion in that point; for, admitting that the original action could 
be discontinued by the order not to return the appeal and was 
thereby ended, yet that order was not given until after the pres- 
enf action was brought, and there is nothing to give it a relation 
so as to make it operate legally as a discontinuance from any 
prior time. This suit was, therefore, ae prematurely ; 


and the judgment must be reversed, and a ventre de novo 
awarded. 
Per Crrmum.  ~— Judgment reversed, and venire de noro. 
Cited: Johnson v. Finch, 93 N.C., 207. .- 


MANWELE & BROWN v. SAMUEL WALK. 


In order to entitle a plaintiff to a writ of capias ad satisfaciendium, 
under our act of 1844, it is sufficient for him te make affidavit 
“that the defendant had fraudulently concealed his money. prop- 
erty or effects to defeat his debt.” without further setting forth 
that the defendant bad no property which could be veached by a 
fieri facias, 


Appear from the Superior Court of Law of Rowan, at Fall 
Term, 1847, Pearson, J., presiding. 

The defendant, W alk, was arrested under a capius ad (518) 
satisfaciendum, at the instance of the plaintiff, and gave 
bond for his appearance at May Term of Rowan Court of Pleas 
and Quarter Sessions, where, npon the motion of his counsel, the 
execution was set aside, on the ground that it did not appear 
from the affidavit that the defendant had no property which 
could be reached by a fert factas. The plaintiff appealed to the 
Superior Court, and the presiding judge was of opinion that 
the affidavit did not comply with the requisitions of the act of 
1844. The affidavit stated that the defendant, Walk, had fraud- 
ulently concealed his money, property or effects to “defeat the 
plaintiff’s debt,” and it did not further appear on the face of 
the affidavit that the defendant had no property which could 
be reached by a freri facias. He dismissed the proceedings, and 
the plaintiff appealed. | 
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[very for plaintiff. 
Clarke for defendant. 


Nasu, J. The question in this case arises under the act of 
1844, ch. 31, which is as follows: “Hereafter no camias ad 
catisfaciendum shall issue, unless the plaintiff, his agent or 
attorney, shall make affidavit in writing, before the clerk of the 
court in ‘which the judgment may be, or the justice of the peace 
to whom application is made for such process, that he believes 
the defendant has not property to satisfy such Judgment which 
can be reached by a fiert facias, and has property, money and 
effects which cannot be reached by a fier? factas, or has fraudu- 
lently concealed his property, money or effects, or is about to 
move from the State.” 

In the case before us the plaintiff swore or made aflidavit 
“that the defendaut had fraudulently concealed his money, prop- 
erty and effects, to defeat the plaintiffs’ debt.” The presiding 
judge decided that the affidavit was insufficient, as it did not set 
forth further that the defendant had no property which could 
be reached by a fiert factas. He seems to think that no afhdavit 

under that act will authorize a ca. sa. which does not on 
(519) its faee show that the defendant has no property which 

can be reached by a fi. fa. We do not concur in this opin- 
ion; to us if appears that there are, in the act, three distinct 
grounds upon which a ca. sa. 1s authorized. The first 3 is, when 
the affidavit of the plaintiff states that the defendant has no prop- 
erty to satisfy his judgment which can be reached by a fier’ 
facias, and that he believes he has property, money or effects 
which cannot be reached by a fiere facias; secondly, when he 
swears that the defendant has fraudulently concealed his effects ; 
and, thirdly, when he swears he is about to leave the State. 
The two first clauses in the act are coupled by the conjunction 
“and”—-and, therefore, go together, and with much propriety. 
If the first clause stood by itself, constituting a substantial 
eround on which the ca. sa. should issue, the object of the act 
might in many eases be evaded. If a man has no property upon 
which a 7. fa. can be levied, he may be entirely insolvent, and 
honestly so. But it was the honestly insolvent debtor the law 
intended to protect in the first instance. It is not, therefore, 
sufficient for the affidavit to contain simply the first clause; it 
must go further and set forth that he has property, money and 
effects which cannot be reached by a fiert facias, and thereby 
show that he is not that honest debtor, for if he has the ability 
to pay, and will not, he cannot claim to be an honest man. But 
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on the second ground of issuing the ca. sa.. the Legislature 
authorizes it upon the fact that the defendant has fraudulently 
concealed his property. It does not require that the plaintiff 
should swear that he so conceals it that a fi. fa. eannot be levied 
on it, because property so concealed is by law liable to be sold 
under a fi. fa., and also for another, and perhaps a little better 
reason, that the man who does fraudulently conceal his property 
is not deserving of protection against imprisonment; he is not 
the object intended to be favored. The third clause provides 
against those debtors who are endeavoring to evade the 
payment of their debts by leaving the State. No honest (520) 
man would so do. And if with a judgment obtained 
against him he endeavors to leave the State, and leave the judg- 
ment unsatisfied, it must be evident his object is a fraudulent 
one, and in such case it cannot be necessary to set out in the 
affidavit the first ground. The Legislature intended that that 
plan or purpose on the part of the debtor should, of itself, au- 
thorize the ca. sa. In all the provisions of the act the object of 
the Legislature is, while it protects from imprisonment the 
debtor wlio honestly surrenders up to his creditors his property 
of every description, not to shelter the knave or to assist him 
in carrying out his purposes or prevent the ereditor from the use 
of all lawful means to procure satisfacticn of his debt. 

Judgment reversed. The opinion will be certified to the Su- 
perior Court that that court may issue a procedendo to the 
County Court to proceed in the ease. 

Per Curiam. Ordered accordingly. 


Cated: Bank v. Freeland, 50 N. C.. 327. 
4 


WILLDAM WAL’FON vo MOSTIES SMITIE. 
It is the rule of this Court. as in every other court of errors, that he 


who alleges error inust show it. The judgment appealed from 
must stand as correct unless it is shown to he incorrect. 


ApvpeaL from the Superior Court of Law of Hrnprrson, at 
Spring Term, 1846, Pearson, J., presiding. 

This is an action on a guarantee alleged to be con- (521) 
tained in a letter addressed by the defendant to the plain- 
tiff. The case is as follows: The defendant lives in the county 
of Henderson, in this State, and in January, 1839, wrote to the 
plaintiff, who lives in the city of Charleston, a letter of ercdit 
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in favor of the two men, Posey and Lane. This letter was duly 
delivered to the plaintiff by Posey, and the plaintiff agreed to 
furnish him goods, which he did to the amount of $186, for 
which Posey gave him a note in the name of himself and Lane 
and payable six months thereafter. After this note caine to 
maturity the plaintiff sued Posey and Lane upon it, obtained 
judgment, but failed to collect all that was due, in consequence 
of their inability to pay. This action was then commenced, 
and the plaintiff obtained a judgment for the balance due on 
the note, from which the defendant appealed to this Court. 


\. OW. Woodfin for plaintiff. 
Baxter for defendant. 


NaAsH, J. Many objections were made by the defendant to 
the recovery of the plaintiff, none of which is it necessary for us 
to examine, as an obstacle has arisen here growing out of the 
case as stated which is decisive of the cause. The defendant 
sets forth in his bill of exceptions that the plaintiff read in evi- 
dence a letter of the defendant, dated January, 1839, a copy 
of which, marked A, is sent as a part of the case. No such 
letter or copy of a letter is among the papers in the cause. At 
the last term of the Court, when we were called on to look into 
the case, its absence was detected and, supposing it might by 
mistake have been retained by the Clerk of Rutherford Supe- 
rior Court, where the cause was tried, upon the suggestion of a 
diminution of the record, a certiorari was issued. A certified 
copy of the record, as it remains in his office, has been trans- 

mitted to us without containing the required paper. It 
(522) is evident, without it or an agreement between the par- 

tles as to its contents, the Court cannot determine the 
questions raised by the defendant. It is the foundation of the 
plaintiff’s claim that was before his Honor who tried the cause, 
and the whole of the charge addressed to the jurv was made 
in reference to it. It is the rule in this Court, as in every other 
court of errors, that he who alleges error must show it. The 
judgment appealed from must stand as correct until it is shown 
to be correct. The defendant has made that letter a part of 
his case; it is not here to be seen and considered bv the Court; 
it is admitted to have been lost, and the parties cannot agree 
as to its contents. We are compelled, therefore, to sav we see 
no error in the judgment below. 

Per Curiam. Judgment athrmed. 


Cited: S. v. Orrell, 44 N. C., 218; Davis v. Shaver. 61 N. 
C., 18. 
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HORACE L. ROBARDS v. JOEL McLEAN, 


1. To entitle a party to give evidence of the contents of a paper 
which, it is alleged. has been lost. it is sufficient to show that 
there is no reasonable probability that auything has been sup- 
pressed. 

2. Thus, where a negro slave was taken juto the defendant’s stage on 
his way from Granville to McDowell County and afterwards 
absconded, it was competent for the defendant to show, by parol 
testimony, that the slave had a written permission to travel from 
granville to McDowell, alone, he being on the ordinary road he- 
tween Granville and MeDowell when he was received into the 
defendant's stage. 


AppreaL from the Superior Court of Law of McDowett, at 
Spring Term, 1848, Battle, J., presiding. 
The case is as follows: At the time the transaction (523) 
took place of which the plaintiff complains, he resided 
in the county of McDowell, and having gone into Granville 
County, took with him a negro slave, his property, by the name 
of Reuben. When about to return home Reuben complained 
of being unwell, and was left in the care of Dr. Robards until 
sufficiently recovered to travel. An agent was afterwards sent 
by the plaintiff for Reuben, who, finding him in the town of 
Oxford, directed him to get ready to return home the next day. 
That night Reuben left Oxford, without any pernut in writing 
or otherwise, as alleged, and went to Hillsboro, near which place 
he was permitted by the defendant’s agent to take a seat in the 
stage belonging to the defendant, and in which he was conveyed 
to Greensboro, whence he made his escape and never after re- 
turned to the plaintiff’s service. The action is brought to re- 
cover damages for the loss of Reuben. One ground of defense 
was that the plaintiff had given his slave Reuben a written 
pernut to return home alone, and, to prove it, the defendant 
introduced one Mr. Gibbony, who testified that he resided about 
four miles from the town of Greensboro, on the stage road lead- 
ing to Salisbury, and on the direct route which Reuben would 
have to pass on his return home from Granville; that Reuben 
eame to his house and presented him a paper, which, after read- 
ing, he returned to Reuben, the contents of which the defend- 
ant’s counsel offered to prove, after showing that notice had been 
served on the plaintiff to produce it. This evidence was ob- 
jected to by the plaintifi’s counsel, on the ground that it was not 
shown that the paper was in the possession or under the control 
of the plaintiff. The court admitted the evidence, because the 
paper was in the possession of the plaintiff’s own slave, and also 
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because it sufficiently appeared that it was lost by having been 
carried off by the slave. The witness then stated that the paper- 

writing was directed to him, in the form of a note or 
(524) order, requesting him, if Reuben’s mule should give out. 

he would furnish him with a horse and let him have $10, 
which John J. Shaver would return as soon as the boy should 
reach Salisbury, and also to give him any other assistance he 
might require, for which he should be compensated. A verdict 
was rendered for the defendant, a rule for a new trial dis- 
charged, and appeal was taken to the Supreme Court. 


Avery and Guion for plaintiff. 
V.W. Woodfin and Gaither for defendant. 


Nasu, J. The whole case turns upon the admissibility of the 
parol evidence to prove the contents of the pass or permit. We 
see no ground to complain of the judgment. Before us it has 
been urged that the notice to the plaintiff could not authorize 
the parol evidence of the contents of the alleged pass, because 
the case showed it was not in his possession. This may be true, 
but it was not upon the ground that the paper was then in his 
possession that the notice was given, but because the case showed 
it was last seen in the possession of his slave, and therefore 
under his control; and to this he answers that it is not in his 
possession nor under his control, because the boy Reuben had 
never returned to his possession; in other words, that he had 
run away and was lost to him. So that the plaintiff, himself, 
proves that the pass is lost. It is upon this ground, we think, 
his Honor’s opinion was right. It has been further argued by 
the plaintiff’s counsel that the pass, according to the testimony, 
was as much under the control of the defendant as of the plain- 
tiff, and it is insinuated, rather than asserted, that before he 
could resort to the secondary evidence he ought to show that he 
had sent to Ohio, where it is understood Reuben is, and pro- 
cured from him the pass; and the case of Deaver v. Rice, 24 
N. C., 280, has been cited as an authority. That case decides 

that when an execution was shown to have been in the 
(525) hands of a constable, it is not sufficient, to let in the 

secondary evidence of its contents, to show that the con- 
stable had removed to another State, and had left his papers 
generally with an agent, who testified that the execution would 
not be found among the papers so left. This decision was un- 
questionably made upon correct grounds. The party offering 
the secondary evidence had not shown that the execution was. 
lost; it might still be in the possession of the constable, and it 
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was in the power of the plaintiff to procure his deposition. 
Here the negro Reuben had run away from his master. The 
ease does not show where he is, and there is no presumption. 
if he was, as was alleged, in the State of Ohio, that he still had 
in his possession the permit or pass, nor was there any mode 
known to the law whereby the defendant could, if it was still 
in his possession, have obtained it or proved by Reuben its loss. 
To admit this secondary evidence it is sufficient to show that 
there is no reasonable probability that anything has been sup- 
pressed. McGahey v. Alston, 2 M. and T., 206; 2 St. N. P.. 
152. This case differs from that of Harven v. Hunter, ante. 
464, 1n this, that in the latter ease it does not appear sufficiently 
to the Court that the originals were lost; here that fact does 
affirmatively appear. 

We have examined the cases to which our attention has been 
called by the plaintiff’s counsel, and, while we admit their cor- 
rectness, do not think them applicable to the case before us. 

Per CurraM. Judgment affirmed. 


Cited: McAulay v. EHarnhardt, 46 N. ©., 504; Plank Road 
Co. v. Bryan, 51 N. C., 85. 


(526) 
CULPEPPER LEE v. WILLIAM RUSSELI. 


Where an action is brought for a breaeh of contract in not conveying 
land according to the contract, it is not necessary for the plain- 
tiff to bring into court the price agreed to be given for the land. 
if he shows he complied with his part of the contract by tendering 
what he was bound to pay. ‘ 


AppEAL from the Superior Court of Law of Lincotn, at Fall 
Term, 1847, Pearson, J., presiding. | 

The action is debt on a bond with condition, which, after 
reciting that the plaintiff had that day sold and conveyed to the 
defendant a tract of land, therein described, for the price of 
$448.59, proceeds thus: “Now, if the said Lee shall within two 
vears from this date pay to the said Russell the said sum of 
$448.59, and the said Russell shall then convey the foregoing 
land to the said Lee, or if the said Lee shall not comply with the 
foregoing conditions within the said term of two years, then this 
obligation to be void; but otherwise to remain in full force.” 

The breach assigned is that on a certain day within the two 
vears the plaintiff tendered the sum of $448.59 to the defendant 
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and requested him to convey the land, and that the defendant 
refused. Pleas, conditions performed and conditions not broken. 
On the trial the plaintiff gave evidence that he tendered the 
money and demanded the deed, as alleged in ,the declaration ; 
and that the defendant refused to receive the money and execute 
a deed, saying that he was entitled also to interest on the money. 
The plaintiff gave further evidence that the land was worth 
$450, and that the defendant had received rents for the land, 
during the two years, exceeding the interest. 
(527) The counsel for the defendant thereon insisted that, 
hesides the averment of the tender of the price, the decla- 
ration ought to have averred that the plaintiff had been always 
ready and was still willing and ready to pay the inonev, and 
that it should have been brought into court. A verdict was 
taken for the plaintiff’s damages, $1, subject to the opinion of 
the court upon the point made; and, afterwards, the court set 
aside the verdict and ordered a nonsuit, and the plaintiff ap- 
pealed, 


Coleman and Thompson for plaintiff. 
darringer, Osborne and IT, C. Jones for defendants. 


Rerrimx, C. J. There would be more in the objections if the 
plaintiff was to recover in this action the land or a conveyance 
of it, as justice would require that he should, in that case, pay 
the price as when in equity there is a decree for specific per- 
formance. But that is not the nature of the action, wluch is 
for damages for the nonperformance of the agreement on the 
part of the defendant, namely. by his not receiving the price 
and conveying the land. It is not in affirmance of the contract, 
but for a breach of it, and it supposes the plaintiff to keep his 
money and the defendant to keep the land, and the plaintiff 
seeks his redress in damages for the loss sustained by him from 
that state of things, arising from the fault of the defendant in 
not performing his engagement, after the plaintiff had comphed 
with the prior condition on his part. The measure of those 
damages is, obviously, the difference between the sum the plain- 
tiff was to have eiven for the land, which in the event, however, 
he did not give, ‘and the value of the land he would have got if 
the defendant had conveyed. It would, therefore, be to no use 
to bring the money into court. For, if that were required, then 
the plaintiff ought to recover the whole yaluc of the land, and 
be allowed to take back his monev in part thereof, which 1s 

precisely the saine thing as not bringing it in at all, and 
(528) having his damages assessed for the difference between 
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it and the value of the land. It is apparent, then, that the 
nature of the action was misconceived, for, certainly, it would 
comport neither with justice nor law that the purchaser should 
bring in the whole price for the vendor, and then get damages 
of $1, as here. As the plaintiff does not get the land nor its 
value, he is not bound to pay for it, nor, consequently, to keep 
the money ready for that purpose. 

The judgment must therefore be reversed, and judgment en- 
tered for the plaintiff according to the verdict. 

Perr Curiam. Judgment reversed. 


THOMAS MURRAY v. ELISHA KING et at. 


In an action of assum psit to recover back money paid as usurious 
interest, the verdict was as follows: “We find all payments within 
three years, either on notes given before or otherwise, with inter- 
est thereon, in favor of the plaintiff, to wit, $558 and $100, with 
interest on the same.” The judgment on that verdict was “for 
the sum of $985. of which $658 bears interest from 10 October, 
1847. ti] paid’: Held, that the judgment did not appear to cor- 
respond with the verdict, and, even if it did. the verdict is in 
itself insufficient and insensible. 


AppEAL from the Superior Court of Law of Buncompr, at 
Fall Term, 1847, Settle, J., presiding. 

The action was assumpsit for money had and received, in 
which the plaintiff sought to recover the excess above the prin- 
cipal and lawful interest, paid by him upon a contract alleged 
to have been made between the plaintiff and the defend- 
ant’s intestate and to have been usurious. The pleas (529) 
were, non assumpsit and the statute of limitations. 

The bill of exceptions is very long, containing the statements 
of much evidence and many points raised on the part of the 
defendants, against whom there was judgment. But it is unnec- 
essary to state them, as the decision of the Court is on the single 
point following. The verdict is in these words, “who find all 
payments within three years, either on notes given before or 
otherwise, with interest thereon, in favor of plaintiff, to wit, 
$558 and $100, with interest on the same.” Upon that verdict 
judgment was entered for the plaintiff for the sum of $938.34, 
of which $658 bears interest from 10 October, 1847, till paid. 
and costs; and therefrom the defendants appealed. 


Edney and J. W. Woodfin for plaintiff. : 
Baxter and N. W. Woadfin for defendants. 
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IN THE SUPREME COURT. [ 30 


STATE i, WARD. 


Rurrin, C. J. From reading the case appearing in the 
record, it would seem extremely difficult for the plaintiff to get 
on at law under the circumstances, whatever may be his merits. 
or however clear his remedy might be in another court. But 
we do not wish to prejudge the questions that nav arise here- 
after, and therefore the Court will not consider the points made 
at the trial, since under no circumstances .can the verdict and 
the judgment be sustained as they are found in the record. The 
judgment does not correspond with the verdict. being for a much 
larger sum than that mentioned in the verdict. We suppose 
that addition is for the interest indicated in the verdict; but, 
sfipposing that that could be calculated by the clerk of the court, 
if the periods for which it accrued were designated, the verdict 
contains no such designation, and, therefore, there is nothing 

to govern in making the calculation. Besides, the ver- 
(530) dict is in itself insufficient and insensible. It does not 

pass on the issues joined and assess damages to the plain- 
tiff; but, unintelligibly, finds in favor of the plaintiff all pay- 
ments (by whom or to whom is not said) within three years 
(from what time is not said), either on notes given before or 
otherwise (which is past comprehension), with interest thereon, 
viz., $558 and $100, with interest on the same (from or to what 
day, is not specified). Such a verdict cannot authorize any 
judgment, for even the sums mentioned in it are not assessed as 
damages due to the plaintiff, but found as payments in his favor. 
The judgment must therefore be reversed, and a renire de novo 
awarded. 

Per CURIAM. Judgment reversed, and venire de novo. 


THE STATE To Tk USE OF DOWDLE v. B. WARD ET At. 


The case of State v. Ring. 27 N. €.. 208. reviewed and the decision 
there made confirmed. 


Apprat from the Superior Court of Law of CirzROKEE, at 
Spring Term, 1844, Pearson, J., presiding. 

This was an action of debt, brought at the instance of another 
relator upon the same bond which was sued upon in the case of 
the State upon the relation of John Hughes, decided at the 
December Term, 1844, of this Court, and reported in 27 N. C.. 
203. The defendants pleaded non est factum, and upon the 
trial of the issues thereon joined they raised several objections 
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N.C] AUGUST TERM, 1848. 


STATE wv. WARD. 


to the recovery of the relator, among which was one that (531) 
the bond in question was never taken by any court. The 
objections were all overruled by the presiding judge, and the 
relator had a verdict and judgment, from which the defendant 
appealed. 


Francis for plaintiff. 
J.W. Woodfin and Baater for defendants. 


Battie, J. For the reasons given by the Court in the case 
of the State upon the relation of Hughes against the same de- 
fendants as those now before us, S. v. King, 27 N. C., 208, we 
deem the objection, that the bond was never taken by any court, 
to be fatal to the relator’s right to recover in this action. The 
judgment must, therefore, be reversed, and a venire de novo 
awarded. 

Per CurIAM. Judgment reversed, and venire de novo. 
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ADMINISTRATORS AND EXECUTORS. 

1. Where an administrator dies without having finally adminis- 
tered the estate of his intestate, an action will not lie by 
one of the next of kin for his share of the estate against his 
administrator, but must be brought by the administrator de 
bonis non of the original intestate. Baldicin v. Johnston, 381. 


2. Where assets Lave remained itt the hands of an administrator 
for more than seyen years, unclaimed by the next of kin, 
and the administrator dies. the Trustees of the University 
cannot recover in their owh name from the representative 
of such administrator. The assets can only be recovered by 
an administrator de bonis non, who is immediately answerable 
over to the trustees. provided no claim be set up on the part 
of the next of kin. Spruill vp Johuston, 397. 


APPEALS AND WRITS OF ERROR. 

1. From the judgment of a justice of the peace on an offense 
cominitted by «a slave of which he has original jurisdiction, 
an appeal by the master lies to the County Court, but not 
from thence to the Superior Court. S. a Afarley. 48. 


2. But the master may, as ib other decisions by ab inferior 
tribunal, have the case re-examined in the Superior Court, 
upon a writ of certiorari or writ of error. bid, 


3. Where a party, appealing from the County to the Superior 
Court, has given but one surety on his appeal bond, the Su- 
perior Court may supply this defect by permitting the ap- 
pellant to give a bond with two sureties in the latter court. 
McDowell v. Bradley, 2. 


4, On such a bond the sane summary judgment may be rendered 
as if it had been regularly taken In the County Court. /bid. 


5. Where there are two or more parties defendants -in an action 
of trover an appeal by less than the whole number of parties 
eaAnnOot be supported. although they pleaded severally. If the 
verdict is against all, the judgment must necessarily be 
against all for the whole sum found in damages. Doinell uv. 
Shields, 371. 


6. Where there is a joint judgment against two defendants in 
the court below and one only appeals, the appeal will be dis- 
missed on motion, no matter what steps have been taken in 
the cause after the filing of the appeal. Nmith a Catnning- 
ham, 460. 


7. On an appeal from the judgment of a justice of the peace, if 
the defendant does not plead. so that an issue may be made 
up, the court may render judgment either with or without 
the verdict of a juvy. Ramsour vr. Harshair. 480, 


APPRENTICE. 
A master of an apprentice cautiot assign or transfer his right 
over the apprentice to another person. Futrell v. Venn, 402. 
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ARREST. 


1. The lawfulness of an arrest does not depend upon what an 
officer says, but upon the authority he has to make the arrest. 
Weeds v. Carver, 298. 


2. A deputy of a sheriff is so far bound by precepts in the hands 
of his principal that neither he nor his principal is liable to 
an action for false imprisonment in detaining «a man in 
prison, arrested upon one process and discharged on that. 
when another valid process is in the hands of the principal. 
on which he was subject to arrest: and this, although neither 
the deputy nor the person arrested knew that the sheriff 
had such process. /bid, 


ASSUMPSIT. 


1. The action of assumpsif is a liberal action. and where, by the 
obligation of justice and equity. the defendant ought to re- 
fund money paid to him. the action will be sustained: but 
where he may, with a good conscience. receive the money. 
and there was no fraud or unfair practice used in obtaining 
it. though it was money he could not have recovered hy 
law. it cannot be recovered back. Mitchell v. Walker, 243. 


2, Where money has been paid when it was not due. under a mis- 
take of facts, it may be recovered; otherwise. if paid under 
ao mistake of law. Nerrell +. Afareh. 441. 


ATTACIIMENT. 


A justice of the peace before whom an attachment is returnable 
has no right to refer the papers to the County Court, unless 
it appears that the plaintiff made oath before him that the 
warnishees owed to the defendant some debt, or had property 
of his in their possession, or that they made such a state- 
ment of facts that the justice could ot proceed to give judg- 
inent thereon. The process returned to the County Court 
without some of these matters being certified by the justice 
should be dismissed. J/iller ve Bates. 477. 


AWARD. 


1. In an action of ejectment. where an arbitration had been 
agreed upon and the award was not made until after the 
death of one of the lessors of the plaintiff: Held. that the 
award was void. Whitfield v. Whitfield. 168. 


2. Though John Den, by fiction of law. may be the ostensible 
plaintiff in an action of ejectment. the court will not suffer 
such a fiction to work an injury to the parties really in- 
terested. /bid. 


BAIL. 


1. Under the plea of nul tiel record to a scire facias against bail 
no evidence can be given of any objection to the bail bond. 
The bail bond is no part of the record. Hamlin «wv. Me- 
Neill, 172. 


2. A plea that the defendants were not bail is not a good one. 
Toid, 
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BAIL—Continued. 
3. If the persous alleged to be bail wish in any way to avoid 
the bond they must plead non est factum. bid. 


4. Where a writ is brought in the name of A. B. & Co. and it is 
afterwards amended so as to substitute in place of A. B. & 
Co. the names of A. B.C. D.. and EF. F.. composing the firm 
of A. B. & Co., it seems this will operate as a discharge of 
the bail. Smith vw. Shai, 23838. 


qr 


. Where a selre facias against bail does not set forth how the 
defendant became bound as bail. nor recite the cause of ac- 
tion, nor the court in which the judgment against the prin- 
cipal was obtained, it is fatally defective. J/bdid. 


6. A writ was executed on A and B. and the sheriff took from 
them a bond with a condition “that if the above bounden 
A and B do make their personal appearance before the Judge 
of the Superior Court of Law, ete... then and there to answer, 
ete, and there to abide the judgment of the said court, 
and not depart the same without leave first had and obtained, 
and if the securities shall well and truly discharge thei- 
selves as special bail of the said A and B, then the obliga- 
tion to be yoid, ete.” Afterwards a rol. pros. was entered 
as to A and a judgment obtained against B: Held, that this 
pond did not constitute A the bail of B. Bradhurst v. Brivin, 
495. 


BANKRUPT LAW. 


1. To avoid a plea of a discharge under the bankrupt law the 
plaintiff must show, not merely a mistake or omission in 
making the inventory on the petition of the bankrupt, but 
a fraudulent and willful concenIment. Sanders vu. Small- 
wood, 125. 


2. Upon a case agreed, on such a plea. the court cannot give 
a judgment for the plaintiff, unless the case states in terms a 
willful concealment, or unless such willful concealment nweces- 
sarily results from the facts stated. /bid. 


3. Where a marriage settlement had been made on a wife, and 
the husband afterwards obtained a certificate of bankruptcy 
and did not inventory the property so secured, and where 
it appeared. also, that the marriage settlement had not been 
properly registered, wud was theretore void against creditors, 
but it did not appear that the husband knew of this defect in 
the registration, or, if he did, was aware of its operation in 
jaw: Held, that he could not by the court be declared to have 
been guilty of a fraudulent concealment in regard to such 
property.  /bid, 


4. As a certitieate of bankruptcy may be pleaded in all courts. 
it may be impeached for fraud in any court in which it may 
be set up asa bar. S. cv. Bethune, 189. 


5. Where a sou, being insolvent, conveyed property to his father 
for an apparently valuable consideration, and was permitted 
to remain in the continued possession and exercise of owner- 
ship over it for a number of years, a presumption of fraud is 
raised, either that the conveyance, though absolute upon its 
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BANKRUPT LAW—Continued. 


face, was not bona fide for the benefit of the father, but upon 
some secret trust for the insolvent vendor or donor; or, at 
the Jeast, that there was an intention to give the son a false 
credit. The presumption is not a conclusive legal one estab- 
lishing the fraud, but must be submitted to a jury. /bid. 


6. It is not every omission o€ property in the schedule of a bank- 
rupt that invalidates the decree of discharge. but only a 
fraudulent conveyance or willful concealment of it. Lbid. 


CERTIORARI. 

1. Although a certiorari has once been issued Upon .a suggestion 
of a defect tn the record, and returned: vet the court may. 
upon a further suggestion. a second time or oftener, direct 
writs of certiorari to issue if it sees reason to think the tran- 
script defective. SN... Aiaroe. 258. 


2, Where a petition is filed for a ecertiorar? upon the ground that 
it Judgment has been improperly rendered by default in the 
court below, the petition must set forth not only an excuse 
for the faches in not pleading. but also a good defense exist- 
ing at the time when he ought to have pleaded. Briguran rv. 
Jervis, 451, 


CLERK AND MASTER. 

1. Where a clerk and master has received money in his office un- 
der a decree of the court and used it. and afterwards pays 
it ont to a person whom he thought entitled to receive it. but 
who in fact was not so, he is liable to the party properly en- 
titled, not only for the principal received, but also for inter- 
est thereon up to the time of payment to such party. SS. ev. 
Hhringhaus, 7, 


2) A clerk and master who sells tand under in order of a court 
of equity for the purpose of partition, acts under such order 
as an officer of the court. and is liable ou his official bond for 
any breach of duty in not complving with the orders of the 
court in relation thereto, NS. or, Gaines, 168, 


3. Therefore, where a clerk and master sold land under such au 
order, received the proceeds, and was directed by the court to 
pay over to the persons properly entitled by law. and the 
heirs did not make their claim within three years: Held, 
that he was bound to pay the same. under the provisions of 
section 1. chapter 76 of the Revised Statutes, to the trustee 
of the county, of whose court he was clerk and master. and 
that for a default in doing so he and his sureties might be 
sued ou the official bond. 7bid. 

4+. Held. however, that where the court had not directed the dis- 
position of the money received on such sale, though it had re- 
niutined in his office for three vears, he was not liable to the 
county trustee. bid, 


CONSTABLES. 
Tn an aetion upon a constable’s bond for not collecting bonds, 
notes, ete... placed in his hands for collection, after a suffi- 
cient time has elapsed for that purpose, if is incumbent on 
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CONSTABLES—Continued. 


him or his sureties to show that he could not have collected 
The money. by reason of the insolyency of the debtor or other- 
Wise, and also that he had returned. or offered to return, the 
security for the debt to the creditor: otherwise he and. lis 
sureties will be linhle for the nmouut. N,v. Well, 14. 


CONTRACT. 

1. A contracted with Boa fisherman. that he would pay him se 
Nuch per dai fora certain number of vears for the offal 
of fhe fishery, and then if was stipulated that A should have 
the offal as long as the fishery was continued: Held, that by 
no proper construction of this contract could uA be entitled. 
after the expiration of the said period and after the death of 
B. and the sale of the premises for division. to demand dam- 
nges for the nondelivery of the offal. Capehart vr. Jones, 383. 


~~ 
~ 


~. It being unlawful to remove a colored apprentice from one 
county to another, no action founded on a contract for such 
removal can be supported. 2 atredl co. Vere, 402. 


3. Where it appears from the contract that it was made by pulr 
lic commissioners’ in behalf of the publie. whether they were 
commissioners for the county or for the State. such comumis- 
sioners are not personally bound by their contract. Daureran 
Vl fricin, 427, 


4. In trover for a slave it appeared that the plaintiff had had pos- 
session of the slave for more than three vears, and that at 
the time she took possession she executed to the owner an 
obligation with the following condition: “That whereas the 
suid) Mary IT, Smith hath this day received of said Houston a 
negro girl named Nell, which the said Smith is to have the 
entire service and peaceable possession of during her natural 
life for the sum of S360 to him in hand paid by the said 
Smith: now. if the said Simith shall keep the said negro and 
her issue (if any) in the county and State aforesaid. and 
sufficiently clothe and feed them and lhumanely treat them 
during their time of service. and the said Sinith or her execu- 
tors shall. before or at her death. refurn said negro or negroes 
to said Houston.” ete.: /feld, that the plaintiff had a title 
to the slave and her issue during her life. Swiith cr. Davis, 
aOS., 

5. Where an xaetion is brought for a breach of contract in not 
conveying land according to the contract, it is not hecessary 
for the plaintiff to bring info court the price agreed to be 
eiven for the land, if he shows he complied with his part of 
the contract by tendering what he was bound te pay. Lee 
br, Russell, 32h. 


COVENANT. 

1. Where in a lease for a fishery it is stipulated that the lessor. 
as a consideration for the Jense. shall be entitled to all the 
offal, the lessees may put up their fish arhole so as to leave ne 
offl. there being no stipulation in the lease that the fish 
should be cut. and no genera custom proved that the fish 
put up at such fisheries were usually cut. ead ¢, Granberry, 
109. 


see 
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COVENANT—Continued, 

2. Where the meaning of a word in #2 covenant is to be explained 
by a custom, the custom must be proved to be so general that 
the parties to the contract must be presumed to have refer- 
ence to it. Ibid. 

3. Where a plaintiff declares upon a specific covenant under seal 
to do a work in a certain time. he cannot recover for the 
price stipulated in that contract. unless he shows he has 
pertormed his work within the time contracted for. Dameron 
uw. Jrwin, 421. 


DAMAGES. 

In actions of trespass for the destruction of property the proper 
measure of damages is the value of the property destroyed, 
unless the trespass is committed wantonly or maliciously, 
when the jury may. if they think proper, give vindictive 
damages; but that is a inatter for them te decide and not for 
the court. Wylie cv. Sinithernean. 236, 


DEED. 


A deed of trust for land, which has no consideration except that 
the land should be sold for the payment of debts for which 
the bargainee was bound as surety, will not operate as a 
bargain and sale. Jaehkson v. Hampton, 457, 


DEVISE. 
1. A, In 1S17, devised as follows: “I give to my son I the tract of 
land he now lives on, but if he should die without an heir 
the land then to be divided between my two sons A and W”: 
Held, that the limitation was too remote, the devise to I 
creating an estate tail, which by our act of Assembly is 
converted into a fee simple. Weatherly vt. Armfield, 25. 


2. A devised as follows: “I give to my said son Thomas and my 
daughter Patsy. who was also born before I married her 
mother. and is now the wife ot Charles Brite. all the re- 
maining part of my land, to be equally divided in fee simple”: 
Hfeld, that notwithstanding this declaration of illegitimacy, 
it was competent for those who claimed as heirs of Patsy 
to show that she was born in lawful wedlock, and that this 
mistaken description in the will was controlled by the other 
more certain description, which identified her as the devisee 
intended. Lhringhaus v. Cartwright, 39. 


3. If she were illegitimate, her brother Thomas, who was %& 
bastard, could not inherit from fer legitimate daughter. 
Tbid. 


No part of a description is to be arbitrarily rejected, but every 
part of it is to be respected, and especially when a person 
can be found answering the whole description. But when 
there is no such person, and where the will or other instru- 
ment describes the party in several distinct particulars, by 
some of which that person may be entirely known from all 
others, then a mistake in some other one of those particulars 
will not defeat the disposition. /bid. 


. A. in 1791, devised as follows: “I lend unto B. W. all the 
lands I own in Conehoe Island, ete. during his natural life, 
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DEVISkK—Continued., 


and after his death I give the above-mentioned land to his 
heirs lawfully begotten, to them and their heirs forever; 
and in case he should die without a lawful issue of his body, 
then T lend the above-mentioned land to his brother H. W.., 
ete.” Kalk v. Whitley, 133. ; 


6. Held, that the words here used, “heirs lawfully begotten,” 
were words of limitation and not of purchase; that B. W. 
therefore took an estate tail. which by the act of 1784 was 
converted into a fee simple. and that the remainder over was 
void. Jbid, 


7. Held, also, that the words “to them and their heirs,’ super- 
added to the words “his heirs lawfully begotten.” did not 
affect this construction of the devise. /bid. 


S. A testator devised certain lands to his wife during her widow- 
hood, and after her marriage or death to his wife’s heirs by 
consanguinity, with the exception of one sister, Elizabeth. 
The wife was pregnant at the time of making the will, 
though unknown to the testator. Afterwards this child was 
born, and died in the lifetime of its mother. The mother then 
died, leaving brothers and sisters. her only heirs: Held, that 
ou the birth of the child the remainder vested in him, to the 
exclusion of the brothers and sisters of the wife, and on his 
death vested in his heirs at law. Wathins vc. Mlora, 374. 


9 The construction of a will must be upon the will itself, and 
sannot be controlled by parol proof of an intention as to par- 
ticular persons fo take under the devise, for in effect that 
would be to make the will by parol; though the construction 
may be aided hy evidence of the state of the family. Jbid. 


10. A devise to one person cannot be color of title to another 
claiming adversely to the devisee.  /bitd., 


DOWER. 


1. Where on a_ petition for dower in the County or Superior 
Court. the jury have made a report and that report is con- 
firmed, the heirs cannot at a subsequent term file a petition to 
set aside this allotment of dower. Boirers «+. Boirers, 247. 


2. If there be errors in the allotment the redress, if any. is not by 
petition. /bidd. 


HJIECTMEN'T. 


1. A house, or even the upper chamber of a house. may be held 
- separately from the soil on which it stnnds. and an action of 
ejectment will lie to recover it. Gilliam vu. Bird, 280. 


2. A plaintiff in ejectment is entitled to a verdict if he can show 
a wrongful possession In the defendant of any part, no mat- 
ter how small. of what he claims in his declaration. /bid. 


3. Where, in ejectinent against a tenant, a person comes in and is 
admitted to defend, upon his affidavit “‘that the premises in 
dispute were his, that the tenant alleged to be in possession 
was his tenant. and that he was the landlord of the premises 
sued for,” it is not necessary for the plaintiff to prove that 
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EJECTMENT——Continwed, 
the defendant was in the actual possession of the premises, 
that being considered admitted by the landlord when he ap- 
plied to be made a defendant, MeDowell +. Love, 502, 


ESCAPE. 

1. An aetion of debt will lie against a sheriff under our statute 
for a negligent escape of a prisoner confined for debt. even 
though there was no actual negligence. -ldtaus ¢. Turren- 
time, TAT, 


2?) There are only two kinds of escape known to our law of a 
prisoner confined for debt-——one voluntary and the other negli- 
vent—-excet1 where the prisoner has escaped by the act of 
God or of the enemies of our country.  /&éd. 


3. Lhe only difference, ax to the liability of the officer, between 
the two kinds of escape is that in the case of voluntary 
escape he is liable absolutely; in the case of negligent escape 
he has a2 right to retake the prisoner. and, if he does retake 
him upon fresh pursuit. he is nof liable to an action of debt 
brought after such recaption., and when he has the prisoner 
in custody. bid. 


. The menning of the term “negligent escape” in our statute is 
the same that was given to that term at the common tfaw. 
[hid 

5 Nothing can excuse the sheriff for the escape of a debtor comi- 

mitted to his custody but the act o£ God or the enemies of 

the country. MWabraor. Turrentine, 201. 


rhe 


6. A recovered a judgment in Surry County Court against B. and 
issued on it a ca. sa. to Surry County. The sheriff returned 
“now est tuventus—the defendant in TWillsborough jail” <A 
then sued out a sel. fa. against the bail of B. and they 
pleaded that “their principal was then confined as lawful 
prisoner in the jail of Orange County.” and the jury so found. 
The following entry was then made of record: “It being 
made to appear to the court that B is now confined under 
legal process in the jail of Orange County. and it appearing 
that the said B is indebted to A in the sum. etc.: Tt is there- 
fore ordered that notice be issued to the sheriff and jailer of 
Orange County. commanding them to retain the said B in 
prison until he shall pay and satisfy the said debt and costs 
to the said A. or until the said B be otherwise discharged by 
due course of law.” Notice of this order was duly served on 
the Sheriff of Ovange: Aeld, that by virtue thereof the said 
B was duly committed to the Sheriff of Orange, as on a ed. 
sa, and that upon the escape of the said B the Sheriff of 
Orange was responsible to the said A in the same manner 
and to the same extent as if B had been committed on a 
emt. sa. Tbid, 


7. Although this order mar have been made, nominally, in the 
suit against the bail, vet that suit was in law but a continua- 
tion of the suit against the principal. /7hid., 
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ESTOPPEL. 


1. It is an inflexible rule that whenever both parties claim under 
the same person, neither of them can deny his right, and 
then, as between them, the elder is the better title and must 
prevail. Gilliam v. Bird, 280. 


2. A street in a town or any other highway. though now dedicated 
to the use of the public. nay have been and probably was 
once the subject of private property. and therefore the ordi- 
nary doctrine of estoppel will apply to it. bid. 


3. A deed from A to B estops not only A. but all who claim nnoder 
him. /bid. 


EVIDENCE, 

1. The testimony of a partner, not a party to the record, may be 
introduced by the plaintiff to prove that the defendant was a 
member of the firm and that goods were delivered to them by 
the plaintiff. Washing vr. Wright, 1. 


2. On the trial of an indictment under the statute for fornication | 
and adultery it is not necessary to show by direct proof the 
actunl bedding and cohabiting ; it is sufficient to show ecircum- 
stances from which the jury may reasonably infer the guilt 
of the parties. S. vr. Poteet, 23, 


3. Where on such a trial a witness testified that be went early 
one morming to the house of one of the defendants, und on 
knocking was, after some hesitation, admitted by the other 
defendant, the female. who came to the door with her frock 
on, but unfastened : that the male defendant was in the only 
bed in the room: that the shoes of the female were near the 
head of the bed. and the bed seemed to be very much 
tumbled: eld, that the judge did right in refusing the in- 
struction. praved for by the defendants, that there was io 
evidence from which the jury might infer the criminality of 
the defendants. Jbid. 


4. In an action of slander. charging that the defendant, speaking 
of a particular suit. affirmed that the plaintiff “Shad sworn 
to a lie.” the particular evidence given by the plaintiff on the 
trial of the suit is never set forth in the declaration, and 
therefore need not be proved. Smith vr. Sueith. 29. 


5. If the defendant had. in speaking the words, gone on to specify 
the matters testified by the plaintiff and the point on which 
he had sworn falsely, then it would have been incumbent on 
the plaintiff to have set forth the whole truly in his declara- 
tion: and if, upon the whole thus stated and proved, the mat- 
ter to which the alleged false oath related appeared to he 
immutterial, the action could not be maintained. /bid. 


6. In actions of slander evidence of the truth of the words 
spoken cannot he received under the general issue, even in 
initigation of damages, though evidence of general bad char- 
aeter may be so received. bid. 


ra 


In vn action of deceit in the sale of a slave, alleging ber un- 
soundness, it is competent for the defendant to give in evi- 
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10. 


si 


12, 


14. 


16. 


dence, as matter to aid the jury in assessing damages. what 
the plaintiff gave for the slave and what he afterwards sold 
her for. Nveall v. Pool, 47. 


. Where a witness is equally interested on both sides he stands 


indifferent. Crrrairay a. Caw, TO, / 


And, therefore, where the plaintiff alleged that one W was 
indebted to him and the defendant agreed to pay the debt: 
Acld, that W owas a disinterested and therefore a competent 
witness.  /bid, 


Under the act of 1844. ch. 45. sec. 1. any acknowledgment or 
adinission of the sheriff or other officer. where admissible 
against him. is also admissible agatiust bis sureties in an 
netion on their official bond. S.or. Woodside, 10-4. 


A deed of land duly proved and registered is evidence. under 
our statute, of the transfer of the land. upon every oceasion 
on Which tt may be offered—as jn this case, upon the trial of 
an indictment for murder. S. or Shepherd. 15, 


Where a principal is sued for the negligence of an agent. a 
fring facie case of responsibility to his principal should be 
shown before the agent is excluded as a witness. and then 

. the principal ought to be permitted to examine him on his 
reire dire to explain his real situation. Ashe ov. VWirehi- 
won, 215. 


3. The presumption is that a person who is entitled to a deed has 


it in his possession. until the contrary be shown: and the 
coutrary may be shown by the affidavit of the person so enti- 
tled. Wale vw. Smitherman, 236, 


Where in an action for a malicious prosecution it became ma- 
terial to inquire whether a party was drunk at a particular 
time, he may give evidence by witnesses. who have known 
him long and intimately, that he was not addicted to drunk- 
enness: but he cannot give in evidence his general reputation 
of being a sober man. Beal v. Robeson, 276. 


In civil cases the general rule is that unless the charaeter of 
the party be put directly in issue by the nature of the pro- 
ceeding. evidence of his character is not admissible. Jdid. 


In an action for a malicious prosecution, in order to rebut the 
imputed malice the defendant may show that he had con- 
sulted counsel learned in the law. upon a full and fair state- 
ment of aJl the facts of the case, and acted according to his 
ndvice: but it is incompetent for him to prove that he con- 
sulted with an unprofessional man and followed his advice, 
in order to show that he acted bona fide and without malice. 
Thid, 


Where in an action of trover for the conversion of a negro the 
declaration designates the negro by the name of John, he 
must prove on the trial that the negro converted was named 
John. Ward v. Smith, 296. 


To impeach the credibility of a witness by proving that he 
swore differently as to a particular fact. on a former trial, 
it is not necessary that the impeaching witness should be 
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23, 


24. 


26. 
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able to state all that the impeached witness then deposed to: 
it is sufficient if he is able to prove the repugnianey as to the 
particular fact with regard to which it is alleged to exist. 
Educards vv. Sullivan. 302, 


Proof of the handwriting of a subscribing witness to a deed, 
who resides out of the State. is sufficient proof of the execu- 
tion of the deed. /hid. 


Where a witness has been examined on one side, it is not com- 
petent for the opposite party to introduce evidence to show 
his bias. feeling or partiality towards the person introducing 
him, unless the witness has been previously questioned him- 
self as to that point. /hfd. 


Where evidence of inconsistent statements of a witness is intro- 
duced by the adverse party. it is proper to permit the party 
who called the witness to prove other statements conforming 
to the testimony given on the trial. S. 1. George, 824. 


. And the witness attacked may himself be examined on that 


point. /bid. 


In a ease of homicide testimony to prove that the prisoner's 
wife had been in the habit of adultery with the deceased, 
not that he caught them in the act of adultery at the time 
of the homicide, is not admissible, because. if admitted, it 
does not extenuate the offense from murder to manslaughter. 
Sou. Johny SHO, 


On a trial for murder, evidence of the general character and 
habits of the deceased, as to temper and violence. cannot be 
received. The only exception to this rule, if there be one, is 
where the whole evidence as to the homicide is cireumstan- 
tial, S. tv. Barfield, B44. 


In an action of tert, where the plaintiff seeks to recover, and 
is entitled to vindietive damages. he may give in evidence 
the pecuniary circumstances of the defendant. .tdeoch %. 
Marsh, 360, 


In an action for a slave, where a child claims on the ground 
that the slave was put in his possession by bis parent. and 
that the pnarent afterwards died intestate without resuming 
the possession. evidence of the declarations of the parent 
made after the possession was transferred and not in the 
presence of the child. that he had lent and not given the 
slave, is inadmissible. Cowan v. Titeher, 426. 


. Where a party who was entitled to the possession of deeds 


merely states on affidavit “that he did not kuow what had 
become of the originals. and that he had made due inquiry 
for them and was unable to obtain them,” this is not sufficient 
to entitle him to introduce copies. [farven v. Hunter, 464. 


In order to authorize one, entitled to the custody of a deed 
under which he claims. to introduce a copy, it should appear 
that every place which the law deens its proper repository 
should be examined, and every person brought forward who 
by law had been entitled to the possession of the deed. bid. 
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29. To support a declaration in an action of debt upon a judgment, 
the exemplification of the judgment itself must be produced ; 
it is not sufficient to show a scire facias to show cause why 
execution should not issue on the judgment and an award 
of execution according to the sei. fa. Fiteh v. Porter, 511, 


30. To enable a party to give evidence of the contents of a paper 
which, it is alleged, has been lost, it is sufficient to show that 
there is no reasonable probability that anything has been 
suppressed. Robards uv. MeLean, 522. 


a) 


ol. Thus. where a negro slave was taken into the defendant’s 
stage, on his way from Granville to McDowell County. and 
ufterwards absconded, it was competent for the defendant to 
show. by parol testimony. that the slave had a written per- 
mission to travel from Granville to McDowell. alone, he 
being on the ordinary road between Granville and McDowell 
when he was received jnto the defendant’s stage. hid, 


EXECUTIONS. 

1. An officer who levies on personal property and leaves it in pos- 
session of the defendant in the execution only loses his lien 
as against other executions under which the property is 
seized and taken in possession. Jf@nguia ve Hanidet, 44. 


2. Therefore, where A, a constable in Orange County, levied on 
personal property and left it in possession of the defendant. 
in execution, and B. a constable in another county, with the 
assent of the defendant, but without any legal process in _ 
Orange, removed the property to his own county and there 
sold it under executions issuing in that county: Held, that 
A was entitled to recover from B in an action of trover and 
conversion, fbi. 


3. A fier? facias binds property from its fesfe, and this lien is 
continued if regular alias writs of fi. fr. are issued. Hard- 
ing w Spivey. 63. 


4+. Therefore. where a fieri facias issued against one who was a 
joint owner of slaves with others. and afterwards. upon the 
petition of all the joint owners. the slaves were directed by 
a court of competent jurisdiction to be sold for a division 
und under that order were sold, the lien of the sheriff. acting 
under the original and alias fi. fas.. was not divested, but he 
had a right still to sell the undivided interest of the defend- 
ant in his executions. /bid, 


5. It never was meant, by the acts of our Legislature in directing 
the mode of proceeding for the partition of slaves. to inter- 
fere with the just rights of persons not parties to the pro- 
ceeding for partition, whether arising upon a claim of prop- 
erty by adverse title or upon the lien of a creditor's execu- 
tion. fbid. 

6G. The law points out no specific mode in which a sheriff shall 
conduct his sales or executions.’ but he is bound by general 
principles to sell the property levied on in such a way as 
will prolsibly raise the most money, Joues v. Leiris, 70. 
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7. Where a sheriff had an execution against two persons, each 
owning an undivided fifth part of a tract of land, and he 
sold both their interests at one bid: sel], that this sale was 
not void in law. but, if objected to. should have been left to 
i jury to determine. as a matter of fact, whether the sale 
was properly conducted or not. /bid. 


S. In order to support the title of a purchaser at an execution 
sale, he must show a judgment. execution, sale and convey- 
ance to him by the officer by whom the sale purports to have 
heen made, Oren re Barksdale, &1, 


9, The deed of a sheriff. reciting n judgment, execution and sale, 
is not evidence of those facts. bid, 


10. The sheriff is a competent witness to prove that there was a 
sale. fbid, 


11, Where the sheriff's deed is an ancient one and possession has 
been held under if. 2 presumption of a sale may arise from 
the contents of the deed. /bid. 


12. A sheriff cannot apply money in his hands. which he has ¢o!l- 
lected on an execution in favor of A, to the satisfaction of an 
execution in his hands against B. though if seems he may 
levy an execution on money in the possession of the debtor. 
Soot. Lea, 94. 


15, Where a judgment and execution from a justice were for a 
eertiin sum and costs, and for want of goods and chattels 
the execution was levied on lands, and returned, as by law 
directed, to the County Court, and an order for venditiont 
erpondts to issue, ete, and the venditioni erponus directed 
the sheriff to levy and sell for the amount returned by the 
justice, and also for interest on the justice’s judgment: Held, 
that the execution was not valid. even as to the purchaser at 
the execution sale. Collais v. McLeod, 221. 


14, An execution cannot require the collection of interest, when the 
judgment upon which it is issued does not give it. Ibid. 


15. Where a judgment is recovered by a sheriff. and the execution 
thereon is issued to him. any sale made by him under such 
execution is ubsolutely void and vests no title in the pur- 
ehaser. bid, 


16. Articles of personal property, sold under exeention. must be 
actually present. but they need not be literally in the sheriff’s 
hands or directly under bis hammer: it is sufficient if they 
are in such a situntion that the bidders can see them and 
have an opportunity of examining their quality and value, 
MeNeeley v. Hart, 492. 


17. Upon the facts stated in evidence, the court should instruct 
the jury. if they believed the evidence. as a matter of law, 
that such facts did or did not make the property legally pres- 
ent. The court should not leave that conclusion to the jury 
as a matter of law. /béd. 

18. The fact that cu article of personal preperty had been pre- 
viously. on the same day. shown to bidders, cannot avoid the 
effect of their absence at the time and place of the sale. 
Tbid, 
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19. The sale must be conducted in such a manner that every per- 
son who may come up before the article is.knocked down by 
the auctioneer may see and examine it. so as to enable him 
to hecome a bidder, if he choose. /b/d. 

FENCES, 

Upon an indictment under the act relating to fences (Ist Rey. 
St.. cha 48) It is the province of the court. where the jury 
have ascertained the facts. to pronounce whether those facts 
show that the fence was such a one as is required hy the stat- 
ute, or whether the navigable stream. water course. etc... was 
sufficient in lieu of the fence. Slr, Lawih, 229. 


FISHERY. 
Nothing is offal at oa fishery which is fit for food and is con- 
sumed or sold for that purpose. Read ro Grauberriy, 109. 


FORCIBLE ENTRY AND DIETAINER. 

1. In a case of foreible entry and detainer a magistrate has no 
right to award restitution unless the jury have found bv 
their verdiet that the complainant had some estate in the 
land. either a freehold or for a term of vears. NS. or. An- 
ders. 15, 


* 


2. Without such finding the magistrate may bind over the de- 
fendant to the eourt to answer fo an indictment for the 
forcible entry: but without such finding he has no jurisdic- 
tion to oust the defendant of his possession and put the com- 
plainant in. Tf he does so. he is himself liable to an indict- 
ment for forcible entry. /bid., 


. 
Na 


3. Where a tenant for a vear was ejected by force of the statute 
in relation to foreible entry and detainer, whatever the errors 
and unlawfulness of the proceedings against such tenant mav 
be, the Jandlords, not being parties to the proceedings, have 

no right to intervene by writ of certiorari, Nferens ve, Qmith, 

3e, 


4+. Where A had possession of a tenement. consisting of a main 
building and a shed attached. and locked the door of the 
shed in whieh he had same tools, ete. and. leaving a tenant 
in possession, went away. intending to return: and after- 
wards the tenant admitted BR inte the peaceable possession 
of the main building: Aeld, that B was not indictable for a 
forcible entry in breaking into the shed and assuming posses- 
sien of that. NS. Pridgeu, S4. 


. When the main body of the house ceased to be. in Jaw, the 
dwelling-house of A. each room Jost that character.  Tdid. 


ed 


~_ 


i An indictinent for forcible entry is good at common law when 
it charges “that the defendant. wnlawtfully and with strong 
hand, did brenk and enter into a certain house of J. D., he 
(the said J. PD. being then and there in peaceable and quiet 
possession of the same.” Sor. Whitfield. 314, 


FRAUDS AND FRAUDULENT CONVEYANCES. 


1. Where one purchases Jand at an execution sale at a great 
sacrifice. in consequence cof a fraudulent combination be- 
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tween him and the sheriff who conducted the sale, as, by rea- 
son of this frand, he obtained no title, so a bona fide pur- 
ehaser frome him, without notice of the fraud and for a valu- 
ible ‘consideration, will likewise obtain no title. Barnes rv. 
Meeds, 292, 


2. Under our act of Assembly of 1840, ch. 28, a purchaser from 
a fraudulent grantor to a prior grantee shall not be pro- 
tected in lis purchase unless Le has purchased for a full 
value and without notice of the fraudulent conveyance. 
fliati rv. Wade, 340. 


*> 


3. A sale of land by a trustee under a deed of trust, made for the 
purpose of satisfying debts secured by the deed. is governed 
hy the “act to make void parol contracts for the sale of lands 
and slaves.” /agran rv. Dowdle, 455, 


GAMING. 
1. Keeping a gaming table, called “sbuffle-board,” is not indicta- 
ble under our act of Assembly concerning gaming, the jury 


having found that this is net a game of chance, but one of 
skill, S. uv. Bishop, 266. 


2. The game of tenpins is not a game of chance, and therefore 
persons playing at it are not indictable under our act of 
Assembly, Rev. St.. ch. 34. see. 68. S. ¢. Gupton, 271. 


GRANT. . 


1. A grant cannot be avoided upon evidence in ejectment. Waugh 
m Richardson, 470. 


? The granting part of a deed is not avoided by a defect in the 
exception: but the exception itself becomes ineffectual thereby 
and the grant renuiins in force. /bid. 


‘GUARDIAN AND WARD. 


1, Where in a suit on a guardian bond it appeared that the ac- 
count between the guardian and the ward had been settled, 
and that the guardian gave his own bond to the ward, which 
was received by the latter in satisfaction of the balance due, 
and he then gave his guardian a receipt: Held, that this was 
2 Sufficient defense to the suit on the guardian bond. S. vr. 
Cordon, 179. 


2 The sune defense which might be made to an action at law or 
suit in equity. brought in the name of the ward himself 
against the guardian, is good in an action brought on the 
bond. fbi. 


GUARANTY. 

1. In an action upon a guaranty in the following avords: “This is 
to certify that I pass over the following notes to S. A., for 
vilue received. and I agree to make them good. should any 
of them not he so” (naming the notes): Held, that this was 
2 guaranty, not only that the notes were good at the time 
they were passed, but that they would he good when payment 
should be required in a reasonable time. (shford v. Robin- 
son, V4. 
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. Even if this were a contract within the statute of frauds, Rey. 
St.. ch. 50, sec. 10, it would not he requisite that the written 
contract should set forth the particular consideration: but to 
this contract the statute does not apply. It is a debt of the 
defendant himself. arising upon a new and original consid- 
eration of Joss to the plaintiff and benefit to the defendant 
by means of the contract between these parties. /bid. 


i) 


™” 
ww 


3. Notwithstanding gross negligence in the holder. the guaranty 
will be continued or revived by a new promise, made with 
a full knowledge of the facts. bid. 


4+. The contract of guaranty is not like that of endorsement in 
the strictness of their conditions to be observed or in the 
consequence of their nonobservance, A guarantor Is not dis- 
charged sinmply by the negligence of the other party. but he 
must also show a loss by it: if a particular loss, he is exon- 
erated pro taito: if no loss, he remains linble for the whole 
debt. /bid, 


HOMICIDE. 
1. Nothing but finding a man in the very act of adultery can miti- 
gate the homicide from murder to nanslaughter. SN. r. John, 

B30, 
2. Voluntary drunkenness will not excuse a crime committed by 


woah, otherwise sane, while acting under its influence. 
fbid., 
> 


3. It is perfectly Settled that-no words or gestures. nor anything 
less than the indignity to the person of a battery, or an as- 
sault, at the least, will extenuate a killing to manslaughter. 
To constitute an assault there must be an attempt or offer to 
strike by one within striking distance. NS. v. Barfield, 344. 


+. Whether, on the trial of an indictment for homicide. the 
weapon alleged to have been used is a deadly weapon or not 
is « question for the court. not for the jury.  S. rv. Collins, 
407. 


VIUSBAND AND WILE. 


Where a deed from a husband and wife for the real estate of the 
wife had on it only the following certificate from the Clerk 
of the County Court as to its execution, to wit: “The private 
examination of H. J.. wife of J. C. J. taken by Charles <A. 
Hill. a member of the court, which being satisfactory, it is 
ordered to he recorded.” and signed “C. A. Hill, J. P..” and 
x proof of the execution of the deed by the subscribing wit- 
ness and an order of registration: Held. that the interest of 
the wife in the lands did not pass. Jones +r. Lewis, 70. 

INDICTMENT. 

1, Where the record of the proceedings on an indictment for mur- 
der uses the past tense, instead of the present. this is not 
error, S. v. Reeres, 19. 

2, Where a prisoner indicted for murder. upon his arraignment 
pleads not guilty. “and for his trial puts himself ow his 
eouutry”” this is sufficient without his saving “ou Gad mud 
his eonntry”  lhid, 
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3. In an indictment for a capital offense. the court having pre- 
viously ordered one hundred tales jurors to be summoned, on 
the trial the original panel was first perused and exhausted, 
and the court then directed thirty-six of the tales jurors to 
be drawn, and, these being exhausted by challenges, directed 
the remaining tales jurors to be drawn, the prisoner at the 
time making no objection: Held, that there was no error in 
this nor ground for a new trial. S. v7. Nash, 35. 


4. An indictment for murder which charges that the homicide 
was committed on the “tecefith day of August.” instead of 
the ticelfth day of August, is good, if not at Common law, vet 
at least under our statute. Rev. St.. ch. 35. sec. 12. SN. 4. 
Shepherd. 195. 


» An order of removal, directing that “the frida? of the prosecu- 
tion shall be removed.” ete.. is sufficient without directing 
further that “« copy of the record of the said cause be re- 
moved.” ete. /bid, 


6. In an indictment for murder, if the time stated be anterior to 
the indictment. it is material and only material in one re- 
spect, and that is that the dav of the death, as laid, is within 
a year and a day of that of the wounding. /bid. 


“1 
» 


If that appears from the stating of the month, the day of 
the month is immaterial—according, at least, to the proper 
construction of our act of Assembly, Rev. St.. ch. 35, see, 42. 
Lbid. 


S. In an action for larceny the goods alleged to be stolen may be 
described by the names by which they are known in trade, 
and the same principle extends to articles known by particu- 
jar names in all the arts. pursuits and employments of life. 
Noa. Clark, 226. 


9. Where a man was indicted for stealing a “bull tongue.” and 
it appeared in evidence that he had stolen a particular kind 
of ploughshare, usually known in the neighborhood in which 
he resided by that name: Held, that the allegation of the 
indictment was well supported by the evidence. /bid. 


10. Where, on the back of a bill of indictment. the clerk of the 
court has certified that certain witnesses were sworn and 
sent to the grand jury. that is sufficient evidence that the 
bill was sent to the grand jury. S. vr. Collins, 407, 


11. Where the jury. on a trial for homicide. state that the pris- 
oner at the bar is guilty, and the clerk, in recording the ver- 
dict. calls him the prisoner at the bar, this is sufficient evi- 
dence from the record to show that the prisoner was actually 
in court when the verdict was rendered. /0/d. 


INSOLVENT DEBTORS. 

1. After a debtor arrested upon ca. sd. has given bond with sure- 
ties to take the benefit of the insolvent debtors’ act, and bis 
joined in an issue tendered by the plaintiff upon a suggestion 
of fraud. it is too late for him or his sureties to bring for- 
ward an exception to the writ of ca. sa. under which he was 
arrested. Freeman v. Lisk, 211. . 
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2. Where a debtor, alleging that he is insolvent, appears in court 
under an arrest and bond given, he can only be discharged 
by taking the oath prescribed by law or by the act or con- 
sent of the creditor. 7bid, 


3. If an issue of fraud has heen made up. there can. wpon that. 
be no nonsuit. /h7d, 


+. In order to entitle a plaintiff to a writ of capias ad satisfacien- 
dune under our act of IS44. it is sufficient for him to make 
tfidavit “thit the defendant had fraudulently concealed his 
property ov effects to defeat his debt." without further set- 
ting forth that the defendant had no property which could 
he reached by a fieri facias, Mariel) vr. Walk. v7, 


JUDGMENT. 


1. A judgment confessed by a third person to satisfy a fine and 
costs lipposed on one convicted of an offense is regular and 
proper. Brigaan ov, Jervis, 401. 


2. But an execution upon such a judgment can only issue against 
the person who has confessed the Judgment and not against 
him jointly with the person against whom the fine and costs 
were awarded, and a1 execution issuing against them jointly 
is yoid, and a sale under it conveys no title to the purchaser. 
Lbid, 


JURISDICTION, 

1. Under the acts of Assembly relating to the county of Bruns- 
wick, Where ao majority of the magistrates ure required ta do 
muy aetoand they do not attend. those who are present may 
take the sheriff's bond and also lav taxes, nnd do all other 
things reguired by the general law to Le done by a majority 
of the justices, NS. or Waeodside, 104. 


te 


Where a court consists of more than two members. a piaijerity 
is competent to do all the business which the court «an do 
when all the members are present. unless the Legishiture 
otherwise directs,  /bid. 


& Where the principal sum in a promissory note is under one 
hundred dollars, but the interest accrued makes the whole 
sum due on the note upwards of an hundred dollars. the 
Connty Court Des jurisdiction of a suit brought mpon such 
note, Birehk vr. Moirell, 468. 


4. Under the acts of Assembly establishing the county of Dolk, 
connected with the act of IS36. Reve St... ch. Ol. see, 39. a 
citizen of the county of Polk has no right to institute a suit 
in the Superior Court of Rutherford County against another 
citizen of Polk. and on a plea the suit must be dismissed. 
Aen or. Mills, 473. 


5. Notwithstanding the Laws of IS44. ch. 12. declares that there 
shali be ne jury triads in the County Court of Buncombe, vet 
the County Court there still retains its original jurisdiction 
in bastardy cases, and if the defendant tender an issue the 
case must be removed to the Superior Court by eertiorari, 
that the issue may there be tried. NS. pr. Nfader. 487, 
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1. A justice of the peace has not jurisdiction of such a contract 
as this: “1. the subscriber. promise IT. &. that if le can make 
it appear that L had in my hands as constable for collection 
three notes for $75 each in favor of the ndininistrators of 
S. NS. deceased. against J. 8. and others. and endorsed by 
B. B., then, and on that evidence. I am to stand indebted to 
his (iI. 8.) for one of srid notes. and interest thereon from 
26 April, 1842." Speneer v. Muusucher, 9. 


2. Where on a warrant against an administrator for debt the 
magistrate before whom it was returned made the following 
entry: “Judgment confessed to the officer by the administra- 
tor for the sum of, ete, 24 April. 1845." Signed by the mag- 
istrate: Held, that this was a valid judgment aginst the 
administrator, [MToshs +. VWoses, 88, 


3. One against whom a judgment before a magistrate has been 
obtained cannot attack that judgment collaterally. on the 
ground that he was not duly served with process or notified 
of the day and place of triak But to avail himself of these 
objections the defendant must impeach the judgment directly 
by application to the magistrate or to a higher tribunal to 
set it aside or to reverse it. (bid, 


4. In this case, in an action upon the judgment. the defendant 
cannot plead plene adiministravit, beiug fixed with assets by 
the judgment, /bid. 


LESSOR AND LESSER. 


1. In an action upon a covenant for rent contained in a lease it is 
conipetent for the defendant to show that. at the time of its 
being made, the plaintiff had no title: provided he can show 
at the sume time that in consequence thereof he could not 
enter, or, having entered. he was evicted by a paramount 
title. Sneed vr. Jenkins, 27. 

2. In every plea of evietion there must be an averment that the 
lessor had not a perfect title when he demised: and it must 
aiso he added that. in comsequevee, the lessee was evicted, 
The whole is the defense.  /hid, 


1. Where A grants a license to B te tlow the water from B’s land 
through vs ditch, B has vo right to increase the quantity of 
water so flowed. either by adding to the number of. his 
ditches or clearing new [and or enlarging lis ditches so that 
the flow of water will be greater than it was when the license 
was granted: and A may recover daiages for any injury 
sustained thereby, Carter re Page, 190. 

2. License to turn one stream upon A's land is not an authority 


to stop that. at the party’s pleasure. and turn another in its 
stead. /bid., 


LIMITATIONS, STATUTE OF. 
1. Where slaves are bequeathed the statute of limitations, in. be- 
half of one who has purchased them from «a stranger nnd 
kept them in possession the requisite time. gives a title 
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LIMITATIONS, STATUTE OF —Coutinued. 
against the executors, and a subsequent assent by him to the 
legacy will not enable the legatees to sustain an action for 
the slaves at law. Bennett eo Williamson, 121. 


2. The saving of infancy in the statute of limitations, as tu 
slaves, is meant for one who has an original cause of action 
at law. /bid, 


3. To take a case out of the statute of limitations. pleaded in an 
vetion of asxsswimpsit, the promise or acknowledgment must be 
wn express promise to pay a particular sui. either absolutely 
or conditionally, or such an admission of facts as clearly 
‘shows, out of the party’s own mouth, that a certain balance 
is due, from which the law can imply an obligation and 
promise to pay: or that the parties are yet to account and 

® are willing to account and pay the balance then ascertained. 
Sherrod v. Bennett, 309. 


LUNATIC. 

A guardian of au lunatic may, by order of the County Court. right- 
fully sell the personal property of his ward for the payment 
of his debts. provided there be no fraud In the proceeding. 
Howard v. Thompson, 367, 


MALICIOUS PROSECUTION. 

1. It is no objection to an action for Malicious prosecution that 
the party was arrested under a warrant having no seal, nor 
is it necessary in such an action to show that the name of 
the person who commenced the prosecution was endorsed on 
the bill of the indictment as prosecutor. Aline v. Shuler, 484. 


2. In an action for maliciously arresting a party and holding him 
to batl the declaration must show a legal determination of 
the original action. Aoiwell +r. Edicards, 516. 


MASTER AND SERVANT. 
A master is not responsible for a trespass committed by his slave. 
unless he ordered it to be committed or subsequently sanc- 
tioned it. Parhai vr. Blachirelder, 446. 


OFFICERS. 


Where one bas been appointed coroner of a county. though it may 
appear he has not renewed his official bonds. as required by 
lw. vet his acts as coroner de facto are valid. at least as re- 
gards third persons. Jfabry or. Turrentine. 2OT, 


OVERSEERS OF ROADS. 

1. Where a person resides in another State during the greater 
part of the vear, but has a domicil in this State in which he 
also resides three or four months of the year. during which 
time he keeps slaves here, he is liable during the time he re- 
sides jn this State to the requisition of the overseer of the 
road for the services of those hands. being of the description 
of hands bound by the general laws of this State to work on 
the rond. Cantrell rv. Pinkney, 436. 
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2. But persons merely passing through the State or visiting it for 
purposes of profit or pleasure, and remaining for days, weeks, 
or even months, without having any fixed home. are not 
persons whom the overseers of the ronds are authorized to 
suinmon as being within their districts.  /bid. / 

PARTITION, 

1. The law gives to tenants in conmion an absolute right to have 

their land divided. Ledbetter cv. Gash, 462. 


2. A decree for partition should show on its face the particular 
land to be divided. and the portion or share of the land to 
which each of the tenants is entitled. 7d. 


POWER OF ATTORNEY. 
A power of attorney. though under seal. may be revoked by parol. 
Brookshire ve Brookshire, TA. 


PRACTICE ANT PLEADING. 

1. Where in a criminal case in which. after conviction, the de- 
fendant has heen sentenced to imprisonment, and he appeals 
merely for delay. without filing any exceptions or making any 
defense in point of law. the Supreme Court thinks this an 
abuse of the right of appeal, and that the Superior Court 
should not admit the convict to bail during the pendency of 
the appeal. S. vr. Daniel, 21, 


®. Error will not lie for a refusal to nonsuit. except in a few 
cases in which the duty is imposed by statute. Smith rv. 
Sarith, 29, 


>. «A verdict on the merits of the case is to be se# aside only for 
an error of the court practically prejudicial, lbid. 


4+, Whether. after the defendant has closed his evidence. the 
court will permit the plaintiff to offer evidence which might 
have been offered in the first instance, is a matter of disere- 
tion for them, and their decision cannot be revised by an ap- 
pellate Court. /bfd. 


5. The mother of a prisoner being introduced by him to prove an 
alibi. the court charged the jury “that the huv regarded with 
suspicion the testimony of hear relations. when testifying for 
each other! thet it was the provinee of the jury to consider 
and decide on the weight due to her testimony, and, as a gen- 
eral rule. in deciding on the credit of the witnesses on both 
sides, they ought to look to the deportment of the witnesses. 
their @eapacity and opportunity to testify in relation to the 
transaction. and the relation in which the witness stood to 
the party’: ffeld, that this charge was not erroneous. S. ov. 
Vash. 35. 


6 A court of record jias a discretionary right to amend its rec- 
ords. at any time. wigee pro tune, and it is the duty of the 
clerk not simply to enter such order of amendment. but actu- 
ally to make the anendmenf as directed by the court. Janes 
r, Leis, TO. 
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PRACTICE AND PLEADING—Continued. 
7. A plaintiff in an action of a@ssuipsit cannot be nonsuited, 


10. 


H; 


13. 


14. 


15. 


though the verdict of the jury is for less than S60, if he files 
an affidavit in the words of the act of Assembly, Rey. St., ch. 
31. sec. 42. “that the sum for which the suit is brought’ (being 
over #60) “is really due. but for want of proof he cannot 
make recovery.” Brookshire ve. Brookshire, TA. 


What number of withesses shall be taxed for a purty, who re- 
covers, is a niatter of discretion in the court below, and can- 
not be reviewed in the Supreme Court. /bid. 


Where on a sel, fa. against bail the pleas were, no ca, sa, 
issted, and payment. and the jury found all the issues in 
favor of the defendant. this Court will not inquire into the 
correctness of the charge of the judge as to one of the pleas 
only, that of the validity of the ca. sa. MeRae v. Waadside, 
119. 


Where a writ is signed by a clerk in blank. and delivered by 
himself or his deputy to another person to be filled up and 
waced in the hands of the sheriff, the clerk is liable to the 
penalty of S100, under Laws 1836. Rey. St.. ch. 31. sec, 46. 
if no security for the costs has been given, especially after 
the writ has been returned and regularly docketed by the 
elerk. o Wright +, Wheeler, 184. 


In an action upon a statute to recover a penalty, the plaintiff 
must set forth in his declaration every fact which is neces- 
sary to inform the court that his case is within the statute. 
lbid, 


Therefore, in an action on the statute. Rey. St.. ch. 31. secs. 
44. 46.eagainst a clerk for not taking “sufficient security” for 
the costs. the declaration must set forth, either that the clerk 
took vo security or that he took insufficient security knowing 
it to be insufficient: otherwise a demurrer will be sustained, 
or a judgment after verdict be arrested. /bdid. 


In cases brought to the Supreme Court. when the error as- 
signed is in admitting or rejecting evidence, the exception 
must set out the evidence itself which was improperly ad- 
mitted. or offered and improperly rejected. Sutliff a. Liuns- 
ford, 518. 


A case was brought from the Connty to the Superior Court by 
certiorari, After the trial of the issues in the Superior Court 
the appellant's sureties at the same term suggested his death, 
hut the court, notwithstanding, guve judgment against them 
for the costs. the verdict having been against their princi- 
pal: Held, that the judgment was right. first, because the 
sureties, not being parties to the suit. had no right to make 
the suggestion; secondly, because, as the issues had just been 
tried. it must be presumed that the death had taken place 
during the term. Woolard vo Woolard, 322, 


A separate judgment may be rendered against the sureties on 
an appeal bond, or the judgment may be against them jointly 
with their principal. /bid. 
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16, 


19. 


20, 
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cd 
ew 


24, 
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It is not error to poll the jury. and when each juror agrees to 
the same verdict, to enter it as the verdict of the whole jury. 
S. vu. John. 330. 


An affidavit for the removal of a cause ought no more to be 
inserted as a part of the record than one for a continuance. 
Noo Barfield. S44. 


It is not necessary that the record should show a venire facias, 
either original or special to the term of the court at which a 
prisoner is tried. /bid., 


It is never the duty of a judge to charge a jury upon a fact 
purely hypothetical, If he does. it is an error. which can 
and will be corrected if Ho act to the injury of the accused. 
and ugainst which the judge ought to be guarded. as it is 
irremediable if calculated to prejudice the prosecution, NS. uv. 
Callins, 407. 


It is inemmbent on a party excepting. when the error alleged 
consists iu rejecting evidence. to show distinetiy in it what 
the evidence was, in order that its relevancy may appear and 
that it may be seen that a prejudice has arisen to bim from 
the rejection, Wiitesides vo Ticitti, 451. 


In like manner. when the alleged error consists in admitting 
evidence, the exception must set forth the evidence uctually 
viven., as it is the only means whereby the Court can ascer- 
tain whether or not the admission did or might have done 
the party a harm.  /bée. 


To support a declaration in an action of debt upon a judgment 
the exemplification of the judgment itself must be produced : 
it is not sufficient to show a scire faecias to show cause why 
execution should not issue on the judgment and an award of 
execution according to the sei fa. Fiteh «. Porter. a1. 


It is the rule of this Court, as in every other court of errors. 
that he who alleges error must show it. The judgment ap- 
peated from must stand as correct unless it is shown to be 
incorrect. Wealfom ow Siith. 520, 


Where an auction is brought for a breach of contract in not con- 
yeying Iand according to the contract, it is not necessary for 
the plaintiff to bring into court the price agreed to be given 
for the Jand. if he shows he complied with his part of the 
eontract by tendering what he was bound to pay. Lee... 
Russell, 526, 


In an action of asswupsit to recover back money paid as usn- 
rious interest. the verdict was as follows: “We find all pay- 
ments within three vears. either on notes given before or 
otherwise, with interest thereon. in favor of the plaintiff. to 
wit, S558 and $100. with interest on the same.” The judg- 
ment ohn that verdict was “for the stm of $9385. of which 
S658 bears interest from 10 October. 1847, till paid”: Held, 
that the judgment did not appear to correspond with the 
verdict. aud. even if it did. the verdict is in itself insufficient 
and insensible. J/hwrray ce. Ning, 528. 
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PRISON BOUNDS. 


1. A sheriff has no authority to take a bond for keeping the 
prison bounds from a person arrested, until] after he has been 
colninitted to close custody: and a bond so taken is void. 
Northaue v. Terry, U9, 


2, When a summary judgment is moved for on such a bond. it is 
not necessary for the defendants to plead won est factum. 
but ther mmiy give the whole matter in evidence to the court. 
lbid, 


REMOVAL OF DEBTORS. 


1. Where a debtor removes out of a county with intent to de- 
fraud his creditors, a person who. knowing of such intent. 
helps him by carrying him or his property a part of the way 
in order to assist him In getting out of the county. be- 
comes bound for his debts funder our aet of Assembly). 
uthough he did not convey the debtor or his goods entirely 


out of the one county into another. Godsey v. Basen, 260. 


2». Where a person who has removed a debtor out of ©” county is 
sued by a creditor, it is not necessary to show that this 
person had a knowledge of any particular debt due by the 
debtor, but it is sufficient if the circumstances of the case 
induce the jury to believe that the removal was made with 1 
view to defraud creditors. J6id. 


*) 


3. In an action under our act of Assembly concerning the fraudu- 
lent removal of debtors the measure of damages is the amount 
of the debt due by the debtor to the plaintiff. /b/d. 


REPLEVIN. 


An action of replevin will not lie, either at the common law or 
under our statute, agaiust an officer who seizes property by 
virtue of an execution. J/cLeod v. Oates, B87. 


SHERIFF. 


1. A sheriff may be amerced for not returning process at a term 
subsequent to that to which the return should have been 
made. AHalcombe v. Roland, 240. 


2. To render a sheriff liable to an amercement for making a false 
return it must appear that the return is false in point of 
fact, and not false merely as importing. from facts truly 
stated, a wrong legal conclusion, DLemift r. Mooring, 312. 


>. Where. upon an action aginst a sheriff and lis sureties on 
his official bond. it appeared that the relator was a defendant 
in a writ directed to the sheriff and in his hands. and that 
the sheriff did not take a bail bond, but, tu lieu of that. took : 
deposit in money: Held, that the sureties of the sheriff were 
not Hable. although the said defeudant offered to surrender 
himself and demanded the money of the sheriff. NSN. o. Lang. 
41h, 


4. A. having a writ served upon him. placed in the hands of the 
sheriff who served the writ a sum of money to discharge the 
debt for which he was sued. but the sheriff neglected to ap- 
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ply it for that purpose and A was compelled to pay the debt 
out of other funds: /7eld, the sureties of the sheriff were not 
bound to A for such neglect. S. 7. Long, 513. 


SLANDER. 


When slanderous words are uttered the law prina facie implies 
malice, except in a case of privileged communication. which 
is where the party is acting under a duty. either legal or 
moral, towards the person to whom he makes the communi- 
cation, In such a case malice inust be proved hy the plain- 
tiff. and it is a question of fact for the jury. ldeoek rr. 
Marsh, 360, 


SLAVES AND FREI PERSONS OF COLOR. 

1. A free person of color. who is employed to carry a pistol from 
one place to another, and who claims no right to use the 
instrument and has no intention of doing so, does. not come 
within the provisions of the act of 1840. prohibiting free per- 
sons of color from having arms in their possession without a 
license from the County Court. S. v7. Lane, 256, 


2, Where a negro slave was taken into the defendant's stage. on 
his way from Granyille to McDowell County. and afterwards 
absconded, it was competent for the defendant to show. by 
parol testimony. that the slave had a written permission to 
travel from Grenville to McDowell]. alone. he being on the 
ordinary road between Granville and McDowell when he 
was received into the defendant's stage. Robards 1. MWehean, 
no2, 


3. To entitle a party to give evidence of the contents of «a paper 
which, it is alleged. has been lost. it is sufficient to show that 
there is ho reasonable probability that anything has been 
suppressed. /bid. 


STATUTES. CONSTRUCTION OF. 
1. It is a rule for the construction of statutes that when they 
Wake use of words and phrases of a definite and well-known 
tr 7, rAMaAivad ana expounded in 
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the same sense in the statute. .idams av. Turrenutine, VA, 


rar +1 
L 


2 Penal statutes cannot be extended by equitable construction 
beyond the plain import of their Tanguage. Ninffhaicteh vw. 
Willtqns, 268. 

STOCK. 
In proceedings under the act directing how damages may be re- 


covered for injury done by stock to inclosed grounds. if one 
of the parties appeal to the County Court from the judgment 


of the magistrate. the case must be tried by a jury as in. 


other suits. and there can then be no objection received to 
any irregularity in the proceedings before the magistrate. 
Kearney v. Jeffreys, 96. 
SURETY AND PRINCIPAL. 
1. The act of 1807, giving a right to one surety to recover at du 
his rateable proportion of the debt of the principal, does not 
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SURETY AND PRINCIPAL—Continued. 
enlarge the rights of the surety who pays the debt. nor de- 
prive the cosurety of any just grounds of defense which 
would before have been available to him inequity. Hall ev. 
Robinson, 56. 


2. The only exception is that. from the necessity of the case, the 
Court of Law cannot take cognizance of the complicated 
‘ase of one or more of the sureties at law. when they exceed 
two, but that it restricts the recovery to an aliquot part of 
the debt, according to the number of sureties. /bid. 


3. When two or more embark in the common risk of being sure- 
ties for another, and one of them subsequently obtains from 
the principal an indemnity or counter-security to any extent, 
it inures to the benefit of all. /bid. 


4. Where A, surety for B, recovered from B his (A‘s) debt, and A 
was to pay to B a debt to which A was surety, and after- 
wards it being discovered that .A was surety for other debts 
of B, and it was then agreed that A should pay those other 
debts, as well as the first. pro rata in proportion to the debt 
he had owed B: and © being a cosurety with A in the first 
debt. also received a certain sum from B in discharge from 
his liability, and A had to discharge the whole of the first 
debt: Held, that A was entitled to recover from C the sum 
so received by him from B. /bid. 


» An indemnity obtained from a principal by one of two cosure- 
ties, after the risk is incurred. inures equally to the benefit 
of both. Pool a. Williaiis, 286. 


6. But where the surety merely had a deed of trust for certain 
property, as an indemnity, executed by the principal, and 
neglected to have it registered, so that the property was sold 
by other creditors, the cosurety is not entitled, on account of 
this laches, to make hin responsible for the value of the 
property.  /bid. 


TAXES. 

Although the clerk may not deliver to the sheriff an official copy 
of the list of taxables. yet if he proceeds, without such 
official list, to collect the taxes. he and his sureties on his 
bond are bound for the amount he may so collect, notwith- 
standing he could uot have enforced the collection without 
such certificate from the clerk. NS. uv. Woodside, 104. 


TOWNS. 

1. For the purposes of local police, the charter of a town may 
constitutionally authorize the inhabitants to tax themselves. 
or to do so through persons chosen by them. Conmrs. v. Roby. 
250. 


2. The charter of the town of Wilmington, authorizing the com- 
missioners to tax travsient traders for purposes of police, is 
not unconstitutional. /bid. 
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5. But the tax for that purpose, authorized by the act of 1811. ch. 
64, must be laid annually. /b7¢, 


4. By coming within a town and acting there a person becomes 
liable as an inhabitant and member of the corporation. /bid. 


TRESPASS. 
tT. Where a man who purchases land at an execution sale enters 
upon the premises. the original owner being in possession, he 
cannot justify this trespass on the mere ground that he was 
the purchaser at the sale. when he had not received the 
sheriff's deed till after the alleged tresprss. Presnell ¢r. 
Remsour, OOD, 


». The sheriff's deed has relation back to the time of the sale, as 
to the title, but not as to the action of trespass founded on 
possession. /bid, 


TROVER. 
1. Trover will not lie except for one who has the immediate right 
of possession at the time of the conversion. Murchison +. 
Wie; 2: 


2. It is not sufficient to support this action that an unwarrantable 
injury has been done to his right of property. The right of 
property and the right of tmmediate possession must both 
eoncur.  fbid, 


o. For such an injury the plaintiff may recover in another ferm 
of netion.  7bid. 


4. Thus where A elaimed under a mortgage of personal property. 
executed 19 January, 1845, but not registered until the sec- 
ond Monday of the next April, and B. a sheriff. in March. 
1848. levied an attachment on the property and sold it with- 
out any order in the cause: Held, that though B’‘s act in sell- 
ing may have heen without authority of law. yet A. being 
entitled only from the registration of his mortgage. could not 
maintain an action of trover against B. /bid. 


» Any act of ownership over personal property taken which is 
inconsistent with the owner's right of dominion over it is 
evidence of a conversion. Ragsdale rv. Williaiss, 498. 


6. But where no wet is done, where there is no refusal to deliver 
and no claim of right to the property. where. in truth, the de- 
fendant is wholly passive. though the property was found in 
his possession, this. per se. does not subject the defendant to 
an action of trover. /hid. 


VENDOR AND VIENDEE. 

When a vendee takes ap article af fis ou risk, ov vith all faults 
and defects, the vendor is not responsible for not disclosing 
any fauits or defects he may know to exist in the thing sold. 
unless he makes use of some artifice or practice to conceal 
the faults or defects or to prevent the purchaser from dis- 


‘> 


covering them, Savilth vr. badreirs, 3, 
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WARDENS OF THE POOR. 

Wardens of the poor, who are elected by the County Court un- 
der the provisions of the act of 1846, ch. 64, are not sub- 
jected to any penalty for refusing to accept the appointment. 
Smithiwiek v. Williams, 268. 


WRECK. 

Under our wreck laws the master, owner, merchant or consignee 
of wrecked vessels or other property has a right to take pos- 
session of them and dispose of them as he may think proper, 
without any responsibility to the wreck master for commis- 
sions or in any other respect. Etheridge v. Jones, 100. 
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